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CHAPTER I. 

THE POLITICAL THEORY OP CICERO. 

Between the active and profound political thought of Plato 
and Aristotle and the energetic political speculation of modern 
times there lies a great interval of time and an almost equally 
great interval of character. It has often been thought that 
between these periods there was no such thing as a living and 
active political theory. It has been thought that with the 
disappearance of the free Greek communities political specula' 
cion became wholly abstract and lifeless ; that the freedom of 
men’s political thought was first crushed by the weight of the 
great empires, and then lost in the confusion of the barbaric 
invasions in which the ancient civilisation perished, and that 
in the sixteenth century political theory arose suddenly and 
without any immediate antecedents, being grounded in part 
'pon original reflection, abstract or related to actual political 
.onditiouh, and in part on the recovery of ancient philosophy. 

Such judgments, we are aware, have long’ ceased to be held 
by those who have any acquaintance with the characteristics of 
medieval thought, and have been corrected by the work of 
several writers, especially in England by Mr B. L. Poole in 
his 'Illustrations •£ Medieval Thought’; but they still con- 
tinue to affect the judgment of many, and even those who are 
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aware that in the Middle Ages political thought was both 
active and closely related to the actual conditions of society 
have yet no very clear conception of the relations of the 
mediaeval theory to the ancient, or of the dependence of modern 
theory upon the mediaeval. 

We think that the conception of the disappearance of a 
living political theory in the Middle Ages is fundamentally 
wrong, and that the more closely the political conceptions of 
the Middle Ages are examined, the more clear will it become 
that there is no such gulf between ancient and modern political 
thought as has been imagined. There are, no doubt, profound 
differences between the ancient mode of thought and the 
modern, — the civilisation of the ancient world is very different 
from that of the modern; but, just as it is now recognised 
that modern civilisation has grown out of the ancient, even 
so we think it will be found that modern political theory has 
arisen by a slow process of development out of the political 
theory of the ancient world, — that at least from the lawyers 
of the second century to the theorists of the French Revolu- 
tion, the history of political thought is continuous, changing 
in form, modified in content, but still the same in its funda- 
mental conceptions. 

We are indeed conscious of the fact that between Arigtotle 
and the Roman Lawyers there are profound differences, arid we 
would suggest that if there did exist anywhere a real break 
iu the continuity of political thought, it would be found to 
lie here. We feel, indeed, that the inquiry on which we are 
setting out should have begun with the successors of Aristotle 
and Plato, and that there is thus an important omission in our 
discussion. Rut the subject of the later forms of Greek Phil- 
osophy is one which can only tfe adequately handled by those 
who are intimately acquainted with the greater philosophic 
literature of Greecd 1 , and we can scarcely pretend to this know- 
ledge. We hope that some philosophic scholar will before long 
qpdertake this task ; and we anticipate that' under such a care- 
ful investigation much which iB at present obscure in the 
transitions of thought will be explained, that, while the 
fact of a great change in political theory j^^ug those cen- 
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tunes will remain clear, the process of thought by which these ■ 
changes came about will be found capable of explanation. , 

« » 

The political theory of the Middle Ages is founded upon the 
theory represented by the Roman lawyers from the second to i 
the sixth century, and by the Christian Fathers from the second I 
to the seventh century, while it is modified by the constitu-4 
tional traditions and customs of the Teutonic raceal We there- ( 
fore have to begin our work with an examination or the political 
theory of the Roman Lawyers. We shall next consider the 
political theory of the Fathers, endeavouring to estimate the/ 
influence of distinctively Christian conceptions upon this. But 
before dealing with these subjects we must make some inquiry 
as to the antecedents of these political conceptions. A com- 
plete examination of these would involve that careful study 
of the character of the post- Aristotelian philosophy of which' 
we have spoken. In the absence of this we must content 
ourselves with an examination of one or two Latin writers in 
whom we can, as it appears to us, trace the development of a 
good many of the characteristic conceptions of t he Lawyers and 
the Fathers . ; Cicero has left to us in the fragments o f the ' De 
Republica* a nd in his treat ise 1 Da^ Legi bus * . a very, interesting 
and significant accou nt o f the politicaLtheoiy..fashionable in the; 
first century before our-era-, while Seneca’s writings serve to 
illustrate some general tendencies of political thought one 
hundred years later. With the assistance of these writers we 
can in some measure reconstruct the general outlines of the 
political conceptions which influenced the Lawyers and the 
Fathers. ' We can at least learn from them the commonplaces 
of political philosophy in their days, the notions current among 
the educated men of the period. 

Cicero is a political writer of great interest, not because he 
possesses any great originality of mind, or 'any great power of 
political analysis, but rather because, in the eclectic fashion of * 
an amateur philosopher, he sums up the commonplaces of tbef 
political theory of his time. We feel in reading him thht, while 
he h^M special^ contribution of his own to make to philosophy, 
he is^al^y as interesting to us as if he had been able to do 
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this. Fot, when we read him, we feel that we leam not so 
much what Cicero thought as what was general ly current in 
his time ; we learn how the honourable and right-minded and 
reasonably intelligent politician of his time tended to think, 
what were the conceptions which the public of that time would 
have applauded as being just and edifying with regard to the 
mature of society and the principles underlying social^ relations.. 
We find these ideas expressed not in any very profound fashion, 
but with grace, with considerable clearness at least on the 
surface, and with an abundant and often impressive rhetorical 
eloquence. 

Among the fragments of Cicero’s ‘Republic' which St 
Augustine has preserved for us in the ‘ De Civitate Dei ' none 
is more important than a passage which comes, he says, from 
. the end of the second book of the 1 Republic,’ 1 He tells us 
that in Cicero's Dialogue Philus requests that^the subject 
of justice should be carefully discussed, especially because it 
was a common saying of the time that injustice was neces- 
sarily involved in the administration cf the commonwealth 
Scipio agrees to do this, and lays it down that no progress can 
be made with the discussion of the nature of the State until 
it is recognised, not only that the popular saying is false, but 
rather that the truth is that' it is impossible for the State to 
have any existence at all unless it is founded upon and repre- 
sents the highest justice." It is this conception which is ex-, 
pressed in the definition of the State propounded by Scipio : 2 
“ Res publica, res populi, populus autern non omnis hominum 
coetus quoquo modo congregatus, sed coetus multitudinis juris 
consensu et utilitatis communione sociatus.” The common- 
| wealth is the affair of the people, but the people ia not any 
| assemblage of men, gathered together in any fashion, but a 
fathering of the multitude united together under a common 
'law and in the enjoyment of a common wellbeing. 

Jv. Augustine in another passage comments on this definition, 
and asserts that Cicero defines the meaning of “juris consensu” 
when he says that the State cannot exist without justice: 


1 De Civ. Dei, ii. 21 ; Cicero, De Rep., ii. S3. ,4. 
1 De Rep., i. 25. 39. 
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where there is no justice there can be no jus, and therefore no 
popuius, but only a multitude which is not worthy of the name 
of popuius . 1 On these grounds, he elsewhere sayB, Cicero main' 
tained that when the government is unjust, whether a tyranny, 
an oligarchy, or a democracy, there is no res publica at all ; an 
unjust government is not merely evil and injurious, b ut d e- 
stroys t he very being of the State.* 

1 [Justice is, then, the foundation of law and of organised 
..society, and Cicero is concerned to explain that he means by 
[justice something which is wholly independent in its character 
of the consent of maij.L \ Cicero appears fco have cited Carneades 
■as maintaining that laws only arise out of the experience of 
utility, and that thus they continually vary in different places 
and times; that there is no such thing as jus naturale; that, 
properly speaking, -there is no suc h thing as justice,' or else 
that justice is mere foolishness, and the only source of virtue 
is human agreement . 3 Cicero is as much shocked at these 
sentiments as any modern politician of respectable character 
would be, and denounces the theory of utility as^the foundation 
of justice with much warmth and eloquence. It is not utility 
but nature which is the source of justice and "law . 4 Cicero is 
clearly maintaining the same view of justice as that of Chry- 
sippus and the other Stoics as cited by Stobaeus 6 and Plutarch,® 
in opposition to the theory of Epicurus 7 and such thinkers as 
[Carneades, who maintained that justice was the name for a 
convention devised among men for the advancement of their 
'own utility. 

Justice is a principle of nature, a principle which lies behindl 
all the order of the world, the expression of a universal prin-{ 
ciple or law of nature — the ultimate principle behind all law.l 
Lactantius has preserved fgr us a passage from the ‘De Re- 
publica,’ m which Cicero has with some real eloquence de- 
scribed this. There is a lajv which is the 0 same as true reason 
accmdant with nature, a law which is constant and eternal., 

1 De Civ., xix. 21. ii. 18. ~ 

1 De Civ., ii 21. s StobaeuB, Eel., ii. 184. J 

3 Lactantius, Div. Inst., v. 17 ; • Plutarch, De Stoic. Rep., S. 

Cicero, De Rep., iii, 12. 21. 7 Diog. Laert., x. ISO. 

4 De Leg., i. 14.-16. Cf. De Fiaibus, 
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^ which calls and commands to duty, which warns a nd terrifies 

S en from the practice of deceit. This law is not one thing 
“Rome, another at Athens; hurts eternal and i mmutabl e, the 
expression of the command and sovereignty of ^lod . 1 * In his 
, treatise on laws, Cicero carefully points out that all civil 
' Taw is but the expression or application of this eternal law 
lof nature^ That which is not derived from it may have 
Ithe formal character of law but not its true character. The 
people or the prince may make laws, but they have not the 
true character of jus unless they are derived from the ultimate 

I Taw. The original source and the foundation of jus must be 
studied in that supreme law which came into being ages before 
any State existed/} 

It is important, we think, to observe with some care this 
emphatic exposition of the principle and character of the law 
of nature. Cicero's treatment may leave a good deal to be 
desired in point of clear analysis, — we may indeed doubt 
whether Cicero had himself a clear conception of the subject 
with which he is dealing. But we think that we have said 
enough to show both the importance of the theory of natural 
law in the current philosophical system with which Cicero was 
in sympathy, and also the close relation of this conception to 
v ’ the theory of justice. The theory of natural law is to Cicero^ 
\ the form of the theory of justice in society, and it is also the 
^groundwork upon which the whole structure of human society 
*reata Human society is founded upon nature ; its cause is 
^'naturalis qutedam hominum quasi congregatio .” 8 

We may feel that while Cicero’s treatment 
nature represents a stronger emphasis upon 
that which is characteristic of older thinkers, 
much more than develop conceptions which 
It is very different v^ith the subject, which we 
lider, Cicero’s theory of human nature and its 
institutions of society. - 

1 Lactantiue, Dir. Inst., vi. 6 ; De 42; 16. 45. Cf. De Leg., 

Rep., iii 22. 3 De Rep., i. 25. 39. 

1 De Leg., i. «. 19, 20 ; 10. 28 ; 15. * 
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ition which is more fundamental to the 
society than the notion of the natural 
natur e. / Upon this. turns not. only his 
tjieo.ry of .slayqryJBSt also his theory of Gover nmen t. To Aris- 
totle the institution of slavery is a necessary condition of civil- 
ised life and of a civilised social order, and it is natural, because 
there are somemen so inferior to their fellows as to be natur- 
ally servile, mnd again, to Aristotle the government of civil- 
ised society is always the expression^ the superiority of sfime 
men over others. The most ideal g jvernment is that of the 
best man over his inferiors, next to that is the government of 
the aristocracy ; but even his ideal commonwealth is the rule of 
a small body of citizens, approximately equal in capacity and 
education, over a great unenfranchised multitude of inferiors, 
mechanical persons and slaves, fit is a presupposition of his 
commonwealth that there should be a reasonable equality of 
virtue and capacity among all the citizens, or at least such a 
measure of it as, under a careful system of public education, 
will render every citizen moderately competent for the dis- 
charge of public duties. But this equality is confined to the 
small body of the citizens: the great majority of the persons 
included in the commonwealth are wholly inferior to the 
citizens and incompetent for the responsibilities of public dutyfi 
Bj^nature some men are fit for rule, others only for subjection.'- 
There iti a imLUi'ally'servile class, possessing only a smaITsII3F6' 
of reasbll, enough" only EcT "render obedience to the developed 
reason of others. True excellence or virtue is not within the 
reach of all, but belongs only to a fewQ 

"i These presuppositions of the Aristotelian theory arose natur- 
ally from the circumstances of Greek civilisation, though they 
had been questioned by sbme writers before Aristotle. In 
general culture, and perhaps even more in political culture, 
the Greek belonged. to a different world from the races which 
surrounded him.j The distinction between the Greek and the 
barlfcrian might be exaggerated by the Greek, but the differ- 
ence was real and profound. In art, in letters, in philosophy 
the Greek was. not merely different from those who surrounded 
him, but belonged to another order. And in political matters 
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the subjects of the barbaric despotisms of the East might well 
seem to the Greek citizen to confess their naturally servile 
character, for they did not even possess or desire to possess the 
political responsibility of the Greek citizen. Centuries after- 
wards we find a citizen of the Roman Commonwealth laying 
it down that the Roman Emperor was the lord of free men, 
while the barbarian ruler was the master of slaves . 1 What 
Gregory the Great could say in the decline of the Roman 
Empire with truth of sentiment the citizen of the free Greek 
* state felt as true in every fibre of his being. 

't There is no change in po litical theo ry so start ling in i ts com- 
pleteness as the change from the theory of Aristotle to the 
later philosophical view represented by Cicero and Seneca. 
Over against Aristotle’s view of the natural inequality of 
i human nature we find set out the theory of the natural equality 
of human nature. {There is no resemblance in nature so great! 
as that between man and man, there is no equality so complete^ 
There is only one possible definition for all mankind, reason 
is common to all ; men differ indeed in learning, but are equal 
I in the capacity for learning. There is no race which under the 
' guidance of nature cannot attain to virtue. The same virtues 
are pleasing, the same vices are detestable to all nations; all 
men can be made better by learning the true conception of life. 1 
It is only the perversions which depraved habit and foolish 
conceptions have brought, which cause men to differ so much 
, from each other. Nature has given to all men reason, that is, 
true reason, and therefore the true law, which is right reason 
commanding and forbidding. We shall see later how these 

1 St Gregory the Great, Ep. xiii. 34. noamel ipsos eumue. Quodai depravatio 

“ De Leg., i. 10. 2S - 12, 33 : consuetudinum, si opinionum vanitaa 

“If. Sunt bine quidem magna, non inbecillitatem animorum torqueret 

qua} nunc breviter attiuguntur, sed et flecteret, quocumque ccepiseet, aui 

omnium, qute in hominum doctorum nemo ipse tain similis esset, quam 

disputations vereantur, liihil eat pro- omiees essont omnium. Itaque, quse- 

1 fecto praastabilius quam plane intellegi cumque est hominis definitio, una in 

noa ad justitiam esse natos, neque omnis valet ; quod argument! satis est 

of inione, sed natura constitutum esse nullam dissimilitudinem esse in genere ; 

jus. Id jam patebit, si hominum inter quee si esset, non una omnis definitio 

ipsos societatem conjunctionemque per- continent ; etenim ratio, qua una 

spexeris. Nihil eet enim unum uni tarn prsstamus beluis, per quam conjecture 

simile, tarn par, quam omnes inter valemua, argumentamur, refellimus, 
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sweeping generalisations recur in Seneca, and it can scarcely 
be doubted that we have here presented to us the foundation 
of those dogmatic statements of the lawyers like Ulpian and 
Florentinus , 1 in which Jail men are presented to us as being, by 
| nature free, by nature equal.; We are indeed at the beginnings 
of ' a theory of human nature and society of which the “ Liberty 
Equality, and Fraternity ” of the French Revolution is only the 
present-day expression. To complete the parallelism of the 
conception, we may observe that the “ Fraternity ” of the Rev- 
olution is only a later form of Cicero’s phrase , 2 “ By nature we 
are disposed to love men ; this is the foundation of~law.”^j 
We have ventured to suggest that the dividing-line 'between 
the ancient and the modern political theory must be sought, 
if anywhere, in the period between Aristotle and Cicero. We 
think that this cannot be better exemplified than with regard 
l to the theory of the equality of human nature. Further on we 
shall have occasion to examine._the relation of Christianity, to 
this conception, but in the meanwhile it must be noticed that the 
appearance of “this conception is not consequent upon Christ- 


disserimus, conficimua ©liquid, con- 
cludimus, certe eat communis, doctrina 
diilerens, diacendi quidem facilitate par. 
Nam et Benaibua eadem omnia compre- 
henduntur, et ea, qua? movent senaua 
itidem movent omnium, qu usque in 
nnimia impritnuntur, de quibus ante 
dixi, ineboat® intcllegenti®, aimiliter 
in omnibua inprimuntur, interpreaque 
mentis oratio verbia diacrepat Bententiia 
congruena ; nee eat quiaquaia geutia 
ulliua, qui ducem nactua ad virtutem 
pervenire non poaait. 

“Nec aolum in rectis, aed etiam in 
jivavitatibua inaignia eat bumani generis 
similitudo. . . . Quae autem natio non 
comitatem, non benignitatem, non 
gratum animum et benefioii memoxem 
diligit? quBB auperboa, qu® maleficoR, 
quiB crudelea, qu® ingratoa non asper- 
natur, non odit? Quibus ex rebuB 
quomomne genus hominumaociatum in- 
ter ae ease intellegatur, illud extremum 
eat, quod recte viveadi ratio meliores 
efficit. Qus ai adprobatis, pergam 


ad reliqua ; sin quid requiritia, id ex- 
plicemus priua. Alt. Noa vero nihil, 
ut pro utroque respondeam. 

11 M. Sequitur igitur ad participan- 
dum alium alio communicandumque 
inter omnes jua nos nature ease factos. 
Atque hoc in omni hac disputation© 
aic intellegi volo, jua quod dicam, 
nature ease, tantam autem ease cor- 
ruptelam maloe consuetudinia, ut ab ea 
tainquam igniculi extinguantur a 
nature dati exorianturque et con- 
firmeutur vitia contraria. Quod ai, 
quo modo eat natura, aic judicio 
homines ‘ humani,’ ut ait poiita, ‘ uibil 
a se alienum putarent,’ coleretur jus 
toque ab omnibua. Quibus em'm ratio 
a natura data ‘eat, iedem etiam recta 
ratio data eat, ergo etiam lex, qu® eat 
recta ratio in jubendo et vetando ; ai 
lex, jus quoque ; et omnibua ratio ; ju# 
igitur datum eat omnibua.” 

1 Dig., i. 1. 4 ; i. 5. 4 ; 1. 17. 32. 

2 De Leg., i. 15. 43. 
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ianity, however true it may be that the progressive translation 
of this gTeat abstract conception into such measure of practical 
reality as it may now possess has been largely carried out 
under its influence?. 

Cicero already speaks with the cosmopolitan accent of modern 
civilisation ; to him the older conception of an absolute natural 
difference between the civilised man and the barbarian has become 
v impossible. H It is not difficult to recognise" the historical circuin- 
' stances which probably were in the main instrumental in pro- 
ducing this change. With the rise of the Macedonian Empire, 
'the intense but restricted culture of the Greeks became the 
1 culture of the world, losing much no doubt in intensity as it 
gained in expansion. The Greek went out into the world, and 
found that the barbarian whom he had thought to be incapable 
/oi rational cultivation was at least capable of reproducing his 
own culture. The conquest of the world by Hellenism had the. 
| necessary effect of changing the Hellenic conception of the world.! 
The literature, the art, the philosophy of the Hellenic world 
might be on a lower plane than that of the Hellenic city, but 
it was Hellenic. If the Greek himself was thus compelled to 
admit that the barbarian was capable of entering into the 
commonwealth of Greek civilisation, if the Macedonian Empire 
convinced the philosophers of the homogeneity of the human 
race, this was necessarily and , even more definitely the conse- 
quence of the Roman Empire.; ' The Latin conqueror indeed 
was himself, to the Greek, one of the barbarians, and more or 
less the Latin recognised this, — more or less he was compelled to 
Tecognise that his intellectual and artistic culture came to him 
from the Greek. { The Latin brought indeed, in his genius for law 
and administration, his own contribution to the cosmopolitan 
culture of the world, but that was all he brought. It waB im- 
possible for him to imagine himself to be the man possessed 
of reason and capable of virtue afid to deny these qualities to 
[■ others. The Roman Empire continued and carried on the 
|* work of the Macedonian Empire in welding the countries of 
the Mediterranean basin into one homogeneous whole. The 
homogeneity of the human race was in the fyunan Empire no 
mere theory of the philosophers, but an actual fact of experi- 
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ence, a reality in political and social conditions. If the phil- 
>sopher had learned to believe in the homogeneity of mankind 
under the Macedonian Empire, ( he was confirmed and strength- 
ened in his belief by the experience of the "Roman. [ 

When we turn to Cicero’s theory of government we may 
find what we think are indications of the influence of this con- 
ception. In the meantime we may point out that while in 
Cicero’s writings the relation between the theory of equality 
and the theory of slavery is not drawn out, it is still worth 
noting that in one passage at least Cicero refers to the con- 
dition of the slave in a fashion different, at least in some 
respects, from earlier writers. 1 We must, he says, act justly 
even to those of the lowest condition — that is, the slaves — of 
whom it has been well said that they should be treated as hired 
labourers ; they should be required to work, but should receive 
just treatment . 1 // ”*The suggestion that the slave should be 
regarded in the same light as a hired labourer comes from the 
Stoic Chrysippus, and sugge sts an important contrast with 
Aristotle’s conception of the inferiority of the position of the 
mercenaiy labourer as compared with that of the slave. It is 
certainly worth noting that the slave is recognised to have his 
just rights ; he is looked upon as a man with some independent 
personality. When we turn to Seneca we shall find that the 
relations, of the theory of human equality to the independent 
personality of the slave is more fully drawn out. 

' There are indeed two fragments of the ‘ De Republica ’ which 
would seem to represent a somewhat different attitude to slavery 
from that which we have described. In the first of these, 
described by St Augustine, the question is raised qs to the 
justice of the conquest of one nation by another, and, as St 
Augustine reports, it is maintained that such conquest is just 
because subjection (servitus) is useful for some men, as tending 
to check the tende ncy to licence.^ In the second passage, Clceroj 
as quoted by .Nonius, seems to have been distinguishing between 
the unjust form of slavery, where those who are capable of 
being sui are alteriua, and some just form, presumably when 
those are slaves who are incapable of governing themselves . 2 
1 De Off., i. 13. 41. * 8 De Rep., iii. 24 ,* De Civ. Dei, six. 21 ; De Rep., ui. 25. 
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There can be little doubt that in these passages we find* 
Cicero to be speaking under the influence partly at least of the. 
Aristotelian principle of the fundamental distinction in human j 
nature ; we find him thinking of mankind as capable of being I 
divided into those who are able to govern themselves and those j 
who are not. 1/ But we venture fo think that such passages do[ 
not in any serious measure weaken the effect of those which 
we have already discussed. must be remembered that Cicero’s ' 
eclecticism is in part the expression of a certain incoherence 
in his philosophical conceptions, and that it is not a matter, 
for any great surprise that we should find him holding together,' 
opinions hardly capable of reconciliation. 

It must be observed that the first quoted passage may also 
be taken as indicating a tendency to -one particular solution 
of some of the difficulties of social theory, which became in 
the course of time of the greatest importance. It will be 
observed that Cicero speaks of subjection as being a remedy 
-'for the tendencies to licence and evil, and this conception 
may be connected with Cicero’s theory of the actual condition 
of human nature. In a passage which we have already quoted, 
^Cicero points out that men would all be like each other, were 
jit not for the perversion caused by depraved habit and foolish 
thoughts. Cicero at the same moment that he dogmatically 
maintains the fundamental similarity of human nature, admits 
that this is affected by the fact that human nature is con- 
stantly corrupted, — that this corruption brings into human 
life conditions and distinctions which are not truly natural. 

: Cicero, that is, draws a distinction between the true or ideal' 
j character of man and the actual. ^ Human nature is actually 
often corrupt and depraved, the fire of life, of truth, is ex- 
tinguished, and the contrary vices grow and flourish under 
the influence of evil custom . 1 St Augustine represents Cicero 
as describing men as coming into being not only bare and 
fragile in body, but with a soul prone to terror, weak in will 
to labour, prone to lust, while yet a certain divine fire dwells 
in them . 2 Cicero’s treatment of the subjection of man to man 
seems to anticipate the attitude of Seneca and the Fathers to 

1 See p. 8, noie 2. » De kep., iii 1. 
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the institution of slavery and to the other institutions o! 
civilised society. We can see the gems of a theory of human 
society which was ultimately to trace the great institutions of 
mankind to the necessity of checking the f aults of human 
nature, — Whiclfwduld tend to iook upon the organisation of 
the~State as the necessary consequence of the depravity of 
human nature and as its true remedy. The inadequacy of 
this conception of the organisation of society is to our own 
mind sufficiently obvious, and indeed since the “Contrat 
Social" the tendency of political philosophy is obviously to 
return to the larger view of the great thinkers who look upon 
the organisation of society rather as the method of progress, 
both negative and positive, than as merely the barrier to vice 
and disorder. But for eighteen centuries political theorists 
were governed in large measure by this conception. Cicero,, 
then, maintains the theory of natural human equality, but/ 
is partly conscious that this theory has to take account of 
the actual facts of human diversity and corruption. 

We go on to consider his theory of the origin and character 
of the State. It would appear that Cicero was familiar with 
two theories: the one, that men were by nature solitary and 
had no inclination to the society of their fellows, but were 
driven by the dangers of life to seek each other out and to 
join together for mutual defence ; the other, which Cicero puts 
in the mouth of Scipio Africanus, who emphatically repudiates 
this conception, and maintains that men are naturally inclined 
to the society of each other . 1 We shall probably not be far 
wrong in supposing that the first view had been maintained 
by Carneades and probably by the Epicureans, while Jhe view 
of^ Cicero himself is that_of Aristotle and of the Stoicq.y„We 
shall see that Seneca illustrates very clearly a great cfiverg- 
ence between the attitude of the Stoics and the Epicureans 
towards the State. 

Society to Cicero is a natural institution, and the organisa- 
tion of society in the State is the greatest work to which a 
man can set his hand : human excellence never comes so near 
1 De Rep., L 25. 39, 40 ; Lactantiu», Dir. Inst., »i. 10. 
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to the divine as when it applies itself to the foundation or 
preservation of states . 1 Man is naturally made for society, and 
the great society of the State has grown up gradually on the 
foundation of the elementary form of human association, the 
family.® Cicero evidently follows the same tradition as Aris- 
totle. . We also find in him a conception of the development 
of the State which is worthy of notice, though its importance 
in political theory was scarcely perceived until the historical 
movement at the end of the eighteenth century, when Burke 
recognised its profound significance.*' We mean the conception 
of the constitution of a State as an organic growth in contra- 
distinction to the conception of it as a mechanical product. I At 
the beginning of the second book of the ‘ Republic ’ 3 Cicero 
says that he will rather discuss the actual constitution of 
the Roman Commonwealth than create one out of his own 
imagination, and mentions with approbation the opinion of 
Cato that the reason why the Itoman constitution was superior 
to all others was that it had not been devised by one man’s 
wisdom or created by one man’s labours, but rather by the 
wisdom and efforts of many generations, fit is interesting to 
observe this judgment, though it does not appear that it had 
any direct and immediate results in political thought. 

Cicero, then, conceives of the State as being the natural 
method of human life. But he is careful to point out with 
all the emphasis that he can command that the State is not 
any chance association of men, whatever the methods ant 
objects of the association. The State to he a State mnsi 
be founded upon justice, upon law, and it must exist foi 
the promotion of the common wellbeing of all its citizen's. 
This ia The significance of that definition of the State which' 
we have already quoted . 4 The .Commonwealth is the affair 
of all the people, but the people is not any assembly of 
men gathered together in any fashion, but is a gathering of 
the multitude associated together under a common law and 
in the enjoyment of a common wellbeing. The form of the 
government may vary, but the foundation of the State is 


1 De Rep., i. 7. 12. 
s De Oft'., i. 17. 64. 


1 De Rep., ii. l.il-3. 

4 De Rep., i. 25. 89. See p. 4 . 
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always this bond of justice and the common good./ There 
must be government that the State may have continuance, 
but this government must always be founded upon, and express, 
the first principles of the association.; Government may- bp 
in the hands either of one person or of a chosen few or of 
the whole people, and it will be legitimate if that first bond 
of association is preserved, the b o n d of justice and the common 
good, if the State is well and justly governed. But if the 
government is unjust, whether it is that of the king or of 
the few or of the people, then Cicero maintains that the 
State is not to be called corrupt, but rather that it is no 
State at alL* / Who can call that a commonwealth ( res publica) 
where all are oppressed by the authority of one, and inhere 
.there is no bond of law, no true agreement and union ? J 'So 
f ar Cicero would seem to follow the Bame general line oT 
thought as Aristotle, the legitimacy of a form of government 
i ^determined By Its lind ; so long as this is the wellbeing of 
all, the foTm of the government is comparatively immaterial. 
But we find also in Cicero traces of a conception not perhaps 
strictly new, but receiving a new emphasis. The three forms 
of government, he says, are only tolerable; he is not really ^ 
satisfied with any of them. The least satisfactory form to » 
him is that in which the whole power is in the hands of 
the people. The very equality of this is, in his judgment, 
unjust, since there are no grades of dignity. But he is 
equally dissatisfied with the mere aristocracy or monarchy 
and it is here that his conception assumes a new significance. 
The most just aristocracy, such as that of the Massilians, or 
the most just monarchy, such as that of Cyrus, is to him 
unsatisfactory, for under such forms of government there is 
at least an appearance of slavery, and the multitude in such 
a State can scarcely possess liberty . 8 

Cicero’s identification of liberty with a share in political 
power is another of the indications of the essentially modern 

1 De Rep., i. 26. 41, 42 ; De Rep., tamen in ea conditione eimilittido quro- 
iii., in St Aug., De Civ., ii. 21. dam servitutis,” and "via partieepa 

* De Rep., iii. 81. a libertatia potest esse multitude." 

*Jpe Rep., i. 26 and 27; "meat j 
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character of hie political thought. We seem to be at the co.j 
mencement of that mode of thought which has been sp char- 
acteristic of modern democracy, that political liberty is identical 
with the possession of the franchise, that even the best govern- 
ment is unsatisfactory which is not directly controlled by the 
people as a whole. We are not here discussing the value of this 
conception in political philosophy, but it is interesting to ob- 
serve its appearance in Cicero. When we go on to consider 
the theories of the Homan Lawyers, we shall have to observe 
the fact that they knew of no other foundation ' of political 
authority than the consent of the whole people, and we shall 
have to consider tiie relation of this to the development of the 
theory of consent or contract as the foundation of the State. 
The conceptions of the Roman Lawyers and of Cicero are 
both related to the traditions of the Roman Government, to the 
constitutional theory which had grown up under the Republic ; 
but we think that they are also related to that conception of 
the natural equality of men with which we have already dealt. 
Indeed it is obvious enough that Cicero’s objection to mon- 
archy and aristocracy rests upon this basis, that every citizen 
has in him some capacity for political authority, some capacity 
which ought to find a means of expression. Cicero is, in truth, 
dissatisfied with all the three simple forms of government, 
both on account of their inherent character and because they 
all have a dangerous tendency to perversion : monarchy easily 
passes into tyranny, aristocracy into oligarchy, and democracy 
into the rule of the mob. 1 He is therefore himself in favour, 
of a fourth form of government, compounded of the three simple 
elements, possessing some of the virtues of each, and possessing 
in greater degree the quality of stability. 8 His conception of 
this is, we have little doubt, in 'large measure drawn from the 
history of Rome, and it iB not very materially different from 
that of earlier writers.® • 

Cicero, then, looks upon the true order of the State as haing 
founded upon the principle of justice, which is expressed in the 
law, and secures the common wellbeing. It should give to 
every citizen some share in the control of t£te public life, and 
1 De Rep., i. 28. 14. 1 De Rep., i. 45. 68. * Cf. Polybius, vi. 11. 
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^ >vide room for the exercise and recognition of the varying ^ 
qualities and capacities of the citizens. The commonwealth 
is an organic development out of the natural association of 
the family, and at the same time it is the expression of the 
common will and consent, for every citizen has his share in ifs 
control. \ There is one passage in the ‘ De Republics ’ in which 
this conception seems to be drawn out in a manner which nearly 
approaches the theory of a contract . 1 This judgment seems to be 
placed in the mouth of a defender of that theory, which, as we 
have said, reduced justice and virtue to a matter of agreement. • 
It is, however, interesting to observe the presence of this con- 
ception in the political theory of the time ; it has antecedents 
in such a description of the contract as that which Plato gives 
in the “ Laws.” 2 * * * 

We have thus seen how important in the political theory of 
Cicero are the three related^conceptions of natural law, natural 
equality, and the natural society of men in the Stated Nature 
is the test of truth amLjralidity in law, in social order, in or- 
ganised society. We do not mean that Cicero has a very clear 
and precise conception of the meaning of nature; generally he., 
seems to use it as expressing the true order of things, though 
once at least he seems to use it as equivalent to the primitive, 
undeveloped order . 8 Rut generally his conception of natural 
law is sufficiently distinct. Behind all actual laws and customs* 
of men there exists a supreme and permanent law, to which alt j 
human order, if it is to have any truth or validity, must conform. ] 
This ultimate principle is the law and will of the power which 
lies behind all the external forms of the universe, and it is by. 
it that all things live, while it also manifests itself, at least in 
part, to the rational consciousness of men. His conception 
of natural equality is clear enough. All men have reason, all 
men are capable of virtue. _ His conception ,is clear, but the i 
relation of his conception to actual social conditions is not 1 

1 De Rep., iii. 13 : " Sed cum elius Untea, ex quo exietit id quod Scipio - 

alium timet, et homo hominem, et ordo laudabat, conjunctum cmtatia genua." 

ordinem, turn quia nemo sibi confidit, 1 Plato, Laws, iii. 684. 

quad pactio fit inter ‘populum et po- * De Off., i. 7- 21. 
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developed. He has repudiated the traditional philosophical 
justification of slavery, but he has not considered the conse- 
quences of his own judgment. He has not drawn out in this 
connexion that distinction between the original condition of 
1 things and the conventions of human society! which is, as we 
venture to think, the first meaning of the distinction made by 
UlpiBn and the other lawyers of his_ school between the j us 
naturale and the jus gentium. On the other hand, Mb conception 
of organised society in relation to nature is well developed and 
clearly applied. He conceives of society as being natural to 
man, and of social organisation as needing to conform itself to 
certain principles of justice and certain characteristics of human 
nature, if it is to be legitimate. The State must be just and 
-must also provide for liberty. 

Cicero’s conception of nature and natural law lias then its 
(ambiguities and perhaps its incoherencies, but it is evident 
that it is round this conception of nature that his philosophy of 
society revolves.. "Ex nature vivere summum bonum,” to live 
according to nature is the highest good, he says : 1 nature is 
the guide of man, the true test of justice and goodness. But 
nature is not found by man in solitude or in misanthropy, but 
in the society and the love of his fellow -man. ^ j 

1 De Leg., i. 21. 58. 
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CHAPTER II. 

THE POLITICAL THEORY OF SENECA. 

When we turn from Cicero to Seneca we find ourselveB in 
an atmosphere of a somewhat new kind. The change from 
the Republic to the Empire necessarily brought with it certain 
changes in the idea of the State, but, what is perhaps more than 
this, we find in Seneca a professed philosopher of one definite 
school, who tries to adjust his views of life and of society to 
the general conceptions of that school. Seneca may not be a 
very profound philosopher; it is very possible to feel that 
he often mistakes rhetorical sentiment for profound ethical 
emotion, and that he has little of that power of critica l 
analysis which might have given seriousness and force to 
his opinions: he is too much pleased with the fine sound of 
his own sentiments to examine them very carefully, and 
carry them out to their conclusions. But still, he does repre- 
sent to us in a literary form, alwayB interesting and sometimes 
forcible, t he the or y o f life an d so ciety of the Stoic schools of 
his time, and he presents them with a certain coherence and 
consequence which differs not a little from Cicero’s expression 
of the preferences of a well-mannered and honourable-minded 
philosophical amateur. • Anjl yet, after all, while there are 
important differences between Cicero and Seneca in political 
theory, we think that they are governed by the same 
general conceptions, that they illustrate different forms of 
the same attitude to the theory of society. W''* , 

It is somewhat curious to find that Seneca rarely if at all 
refers to natural law, that he nowhere discusses the conception 
of la w as related to some general principle of life and the 
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world. We think that this does not mean that he has a 
conception of things different in this respect from Cicero. 
For while he does not use the phrase “natural law,” the 
phrqse “nature” seems to occupy much the same place in 
his mindrrTJT live according to his nature is the command 
of reason to man? 1 It is nature which teaches a man the 
true method of life.® *) Anger is foolish, for it is not natural.* 
Nature is the test of goodness, everything which iB good is 
according to nature, though there may be things in nature 
too trifling to deserve the name of good.* Nature is that 
which is perpetual, unchanging: that which is variable] 
cannot be truly natural. 6 * r ! 

We may at least gather from these phraseB that Seneca 
looks upon nature as being or containing a principle which 
is the test of truth and goodness, to which man must conform 
himself if he would find the true method and quality of life. 
In the main he seems to conceive of it as the permanent 
principle and end of life, not as identical with its primitive 
forms. We shall have to consider the question presently in 
relation to his conception of the primitive character of society, 
and we shall see then that while be may occasionally at least 
use the word “nature" as representing the primitive,® yet his 
general tendency is to look upon the completest perfection of 
human nature in a developed society as being the true “ nature ” 
in man. 


The conception of human nature in Seneca’s writings is very 
similar to that which we have studied in Cicero. The con- 
ception of the equality of human nature is continued and 
developed in greater detail, but on the same lines as in 
Cicero's writings. . The slave is of the same nature as his 
master, Seneca says, and he draws out this theory with real 
eloquence in the De Beneficiis. Some, he says, have denied that 
a slave can confer a benefit upon his master. Those who tbinfr 


1 Ep. iv. 12. 

* De Otio, v. ST' 

* De In, i. S. 

4 Ep. u. 1. 


• Consol, ad Marci&m, Tit 3. 

4 Ep. xiv. 2. H, “non enim dat natura 
virtutem : an eat bonum fieri.” 
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thus are ignorant of the true principles of human nature, ultjs 
a man’s intention, not his position, which gives the quality of 
r benetiPTo ~hls acttonr~TVIrfue ~can be~attained by~~all, the 
Treefthe freedmanftKe "slave, the king, the exile : virtue cares 
nothing for house or fortune, but only seeks the man. A slave , 
can be just, brave, magnanimous . 1 Again, we all have the 
same beginnings, the same origin ; no one is in truth nobler 
than another, except so far as his temper is more upright, 
his capacities better developed. We are all descended from 
one common parent, the world ; to this we must all trace our i 
origin, whether by splendid or by humble steps.® It is fortune f 
that makes a man a slave . 3 Slavery is hateful to all men ; the 
kindliness of a slave towards his master is therefore only the 
more admirable . 4 * And, finally, slavery is after all only ex- 
ternal, only affects the body of a man: he errs greatly who 
think that the condition of slavery affectB the whole man ; 
his better part has nothing to do with it The body may 
belong to a master, the mind is its own (sui juris ) : it cannot 
be given into slavery . 6 

These phrases may no doubt Jbe said to be rhetorical, and 
it would be foolish to~overpress their practical significance, 
but at the same time they seem to complete the impression 
which Cicero’s writings have given to us, of the great 
change which had come oxer thg . philosophical conception 
of human nature. | It may indeed be urged that Aristotle 
not only indicates that, even in his time, a conception of 
the unnatural character of slavery was already current, but 
even that Aristotle himself is somewhat uneasy in his judg- 
ment as to the institution. Still, Aristotle’s conception of the 
profound differences in human nature had, as we have said, 
its basis in what might well appear to the Greek mind the 
actual facts of lifa Sene ca’s t reatm ent of human nature s how s 
us again ho w comple tely t he Aris totelian view had gon e; hi a 
view of human nature is in all essentia ls the v iew of moder n * 
times . Nothi ng indeed could b e more significant than the stress 

4 De Ben., iii. 19. 

6 De Ben., iii. 20. 


1 De Ben., iii. 18. 
a De Ben., iii, 2$. 
* De Ben., iii. 20. 
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Seneca la ys upon the freedom of thesoul. It is just where 
Aristo tle found the ground and justification of slavery that 
Seneca finds the p lace' 'of ' unconquer able freedom ; the bo dy 
ma y be enslave d, th e soul is free. 

It must not be thought that this speculation upon slavery 
is wholly abstract, and has no practical significance. When 
we consider the theories of the lawyers, we shall have oc- 
casion to compare the development of their theory with the 
actual legal modifications of the condition of the slave. It is 
worth while to compare Seneca’s theory of slavery with his 
conception of the relations of master and slave in actual life. 
In one of his letters he deals with the question in detail. 
He represents himself as having heard with pleasure from 
his friend that he lived on intimate terms with his slaves: 
he finds that such conduct is eminently worthy of his good 
sense and learning. He bids him remember that if they are 
slaves, they are humble friends, nay, rather, they are fellow- 
slaves. This man whom you call your slave is sprung from 
the same source, dwells under and rejoices in the same heaven, 
breathes the same air, lives the same life, dies the same death 
as you : you might be the slave, he the freeman. He is a 
slave, but perchance he is free in bis soul. Who is not a 
slave ? one man is in bondage to his lusts, another to avarice, 
another to ambition, all men to their fears. Live with your 
slaves kindly and courteously, admit them to your conver- 
sation, to your counsels, to your meals ; let your slave rever- 
ence you rather than fear you. Some may argue that your 
slaves will become your clients rather than slaves, that the 
mastera will lose their dignity; surely it is enough that the 
master should receive the same honour as God, who is 
reverenced and loved . 1 We may find much of merely rhetorical 
sentiment in all this, but sentiment is only the reflection of 
the actual conditions and tendencies of life. It has often been 
observed that, as ltoman society lost its primitive vigour and 
noral quality, it also grew more humane. Certainly the 
development of the humane sentiment is very clear. Seneca 
then looks upon human nature as fundamentally, the same j p 

1 Ej'. v. 8. 
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all: we again find that we are cloBe to the legal theory of j 
the original and natural equality and liberty of men. 

So far Seneca illustrates the same position as Cicero. But 
in his case these conceptions are related to others, which Cicero 
either passes over or rejects. Behind the conventional institu- 
tions of society there lay a condition in which these institutions 
had no place. Before the existing age there was an age when 
men lived under other conditions, in other circumstances, an age 
which was called the golden. In this primitive age men lived 
in happiness and in the enjoyment of each other’s society. 
They were uncorrupt in nature, innocent, though not wise. 
They were lofty of soul, newly sprung from the gods, but 
they were not perfect or completely developed in mind and 
soul. They were innocent, but their innocence was rather the 
result of ignorance than of virtue; they had the material out of 
which virtue could grow rather than virtue itself, for this 
properly only belongs to the soul trained and taught and 
practised : men are born to virtue but not in possession of it. 
It is important to notice these points in Seneca’s theory, for 
they serve to differentiate his position from that of some later 
theorists of the state of nature. In this primitive state men 
lived together in peace and happiness, having all things in 
common ; there was no private property. We may infer that 
there could have been n o slavery , and there was no coercive 
government. Order there was and that of the best~End, for 
men followed nature without fail, and the best and wisest men 
were their rulers. They guided and directed men for their good, 
and were gladly obeyed, as they commanded wisely and justly. 
The heaviest punishment they could threaten was expulsion 
from their territories . 1 . 

We have here a statement of that theory of the state of 
nature, which was to exercise a great influence upon the whole 
character of political thought for nearly eighteen centuries.* 
It is true that the conception of the state of nature in Seneca 
is not the same as in some other writers ; but the importance of 
the theory for our inquiry lies not so much in the particular 

1 Ep. xiv. 2. 
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forms in which men held it, as in the fact that in all forms it 
assumed a distinction between primitive and conventional 
institntions which largely influenced the ideal and sometimes 
even the practical tendency of men’s thoughtsv' 

Seneca does not regard this primitive condition as one of per- 
fection, r ather as one of innocence — we may say that he regards 
it as representing t he unde v elope d, not the develope d. “ nature ” 
of man — and he is thus in sharp contradiction to those who 
look upon this as the “ natural ” condition in the full sense of 
the word, j But still it was a state of happiness, of at least 
negative virtue and goodness. Men passed out of it, not 
through the instinct of progress, but through t he growth of 
vice. As time passed, the primitive innocence disappeared; 
men became avaricious, and, dissatisfied with the common en- 
joyment of the good things of the world, desired to hold them 
in their private possession. Avarice rent the first happy 
society asunder. It resulted that even those who were made 
wealthy became poor ; for desiring to possess things for their 
own, they ceased to possess all things. The rulers grew dis- 
satisfied with their paternal rule ; the lust of authority seized 
upon them, and the kingship of the wise gave place to tyranny, 
so that men had to create laws which should control the rulers. 

Sen eca thus looked upon the institutions of society as beingy 
the results of vice, of the corruption of human nature: they arejl 
conventional institutions made necessary by the actual defects 
of human nature rather than the natural conditions of idealj 
progress. This point is so important in relation to later theory 
that it will be well to notice his conception of human nature 
somewhat more fully. In another of his letters he discusses 
the proper c haracteristics of human nature. Man, he says, is 
» ra tional, a ni mal; that is his peculiar quality, and reason 
hids_man live according to this his_true nature, - a thing 
which ough tHto tte most easy, - but is made difficult' by that 
universal madness which possesses mankind . 1 And in another 
letter we find him carrying out this idea in sentences which 
remind us forcibly of Christian theology. It was a true judg- 
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{xrdvtish ifl the recognition of sin . If a man does not recognise 
his faults, he will not be corrected ; it is idle to think of im- 
provement while a man confuses his evil with good. Therefore 
let a man accuse himself, judge himself. 1 

We have already seen in Cicero some traces of this theory of 
the corruption or faultiness of human nature ; in Seneca it is 
more clearly and explicitly drawn out. And if we now put this 
together with his theory of primitive human life, we see that 
Seneca’s view is, in all important points, the same as that of the! 
Christian Fathers, that man was once innocent and happy, butT 
has grown corrupt. And, further, we find that what Cicerol, 
only suggests as the cause of the subjection of man to man,| 
Seneca holds of the great in stitu tions. of society, property and] 
coercive government, namely, that they are the co nseque nces o_f 
ancTthe remedies for vice . Private property iB a necessary con- 
’3iGonMonriocial order in which few men can rival Diogenes 
in his contempt for all wealth, and the best thing is that a 
man should have enough to keep him from poverty, but not 
so much as to remove him far from it. 2 And in the same wayl 
organised government and law is a necessary protection against! 
tyranny. Seneca, that is, seems clearly to draw a sharp dis- 
tinction between the conditions suitable to man, had he con- 
tinued innocent, and those which are adapted to the actual 
facts of the perversion and corruption of human nature. The 
great institutions of organised society are conventions adapted 
to the latter conditions, good as remedies, but not properly to 
be called good in themselves. The coercive staters a great 
institution to which, as we shall presently see, men owe their 
service; but its actual form is not so much a consequence of 
man’s true nature as a remedy for his c orrupted nature. 

So far Seneca’s view is on the whole clear, perplexed only by 
the intrusion of the perpetual paradox of the promot ion of good 
throughevil; for it must be carefully borne in mind that Seneca’s 
primitive man, though innocent and happy, had no true virtue, 
while man as we know him is oppressed by vice and misery,, 
but is yet capable of virtue. But here we come to a point in 
Seneca’s theory which requires careful notice, if we are not to 
1 Ep. iii. 7. * De Tranquillitate, viii. 
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misapprehend him, and in which also we find interesting matter 
for comparison with certain tendencies in the theory and 
practice of Christianity. Seneca uses phrases of great force 
and plainness to emphasise the conception of the self-sufficiency 
of the truly wise man. No one can either injure or benefit the 
wise man ; there is nothing which the wise man would care to 
receive. Just as the divine order can neither be helped nor 
injured, so is it with the wise man: the wise man is, except 
for his mortality, like to God Himself . 1 It is only in some 
general, outward, and loose sense that it may be said that the 
wise man can receive a benefit.® 

The conception of the self-sufficiency of the wise man had 
apparently developed in the later schools of philosophy, and 
at first sight it would seem as though this conception would 
necessarily greatly affect the conception of the relation of the 
individual to society. It seems clear that Epicurus and his 
acliool had applied it so as to destroy the notion of the necessary 
duty of the individual to society ; but it is also quite clear that 
the Stoic writers had very clearly and emphatically repudiated 
the Epicurean view upon the latter point, and that, while 
generally maintaining the conception that the philosopher was 
independent of the help of society, they taught the imperative 
duty of serving society. 

We should venture to suggest that this fact is closely con- 
nected with the character of the Stoic ethical ideas, at least as 
they are represented by Seneca. In one of his letters Seneca, 
discussing the nature of liberal studies, seems to deny any 
value to those which are not related to the moral life ; * his tone 
indeed is curiously like that of many religious writers on 
education. Seneca seems undoubtedly to look upon knowledge 
as advantageous only so far as it tends to make man bette r. 
He looks upon the philosophic life of meditation as the highest 
life; but he justifies the view by the argument that in the long- 
run it is the philosopher with his contemplation of nature and 
goodness who doeB most for the service of mankind. Nature, 
he says, meant that man should both act and contemplate, and 

1 Ad Serenum, “Nee injuriam," Ac., : De Ben., Ac. 
viii. * Ep. xiii. 3. 
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indeed men do both, for there is no contemplation without 
action. \ 

The wise man, therefore, in Seneca's view may give his time 
to contemplation, but this does not mean that he is exempt from 
the obligation to the service of society. There is in Seneca’s 
mind no real inconsistency between his view of the self- 
sufficiency of the wise man and his general theory of the 
relation of man to society. He has given ample expression to 
this theory in several treatises. Man is by nature drawn to 
love his fellow-man : man is born to mutual service or helpful- 
ness . 2 The Stoic doctrine is that man is a social animal, bom 
to serve the common good ; * and in his definition of the highest 
good in his treatise on the Blessed Life it is interesting to 
observe that the temper of mind which constitutes this includes 
the qualities of humanity and helpfulness. The highest good 
is a temper which despises the accidents of life, which rejoices 
in virtue, or, the unconquerable temper of a man experienced 
in life, tranquil in action, of a great humanity and care for 
those with whom he is concerned . 4 Seneca is clear in main- 
taining that man is born to live in society and to serve it: 
his necessities may not drive him to this, but the true dis-l 
position of soul will do so. 

The wise man, therefore, is driven to take his share in the 
work of society and, if it is possible, of the State. Part of 
a treatise which he devoted to this subject, the ‘De Otio,’ 
has come down to us, and furnishes us with a fairly com- 
plete picture of the current opinions on the subject. There 
was evidently a very clear difference between the Stoics and 
Epicureans upon the subject. Epicurus had said, “The wise) 
man will not take part in the business of the common- 
wealth, unless some special. e,guse should arise.” Zeno, on the 
other hand, had said, “The wise man should take part in 
the business of the commonwealth, unless sotne special cause 
should prevent him.” Seneca admits that there may be 
conditions of public life which make it impossible for the wise t 
man to do any good in public affairs, and in such a case he will 

1 De Otio, v. 8. # 

9 De Ira, i, S. 


* De dementia, i. 3, 2. 
4 De Vita Beata, iv. 
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withdraw from them . 1 But even this does not mean that he 
will cease to serve the State. The philosopher and moral 
teacher serve the commonwealth as well as the politician ; even 
under the thirty tyrants Socrates was able to be of use to the 
Republic . 2 * The true rule of man’s life is that he should be of 
use to his fellow-men, if possible to many ; if this cannot be, 
then to a few at least of his neighbours. If even this is 
impossible, then let a man improve himself, for in doing this 
he is really working for the public good, for just as a man who 
depraves himself defrauds others of the good he might have 
done them, so a man who studies his own improvement really 
serves others, because he is rendering himself capable of being 
of use to them.* 

Seneca then clearly maintains that the wise man is constantly 
bound to the service of society, and even if possible to that of 
the State. But he bids men remember, if it seems impossible 
to serve the State, that there are after all two commonwealths, 
the oue that of the State in which we are born, the other the 
greater commonwealth of which the rods are members as well 
as men, a commonwealth whose bounds are only to be measured 
with the circuit of the sun ; and he doubts whether the greater 
commonwealth may not be best served in retirement, in phil- 
osophic meditation upon virtue, upon God and the world . 4 Such 
philosophic meditation is itself action ; nature calls us both to 
act and to contemplate, and this contemplation cannot be with- 
out action . 6 Zeno and Chrysippus worked more for mankind 
than if they had led the armies of a nation or held its offices 
or made its laws: they made laws not for one state but for 
mankind.® This conception of the universal commonwealth is 
interesting and suggestive, in its relation to the theory of 
human nature, which we have already considered. We may 
perhaps feel that Seneca’s mode of liaudling the subject sug- 
gests to our minds some doubt whether his hold upon the coni 
ception of the organic relation of human nature and progress 
to the organised society of the State is quite certain. Had the 


1 De Otio, Si. 

2 De Tranquillitate, v. 

1 De Otio, Si. 


‘ De Otio, it. 
s De Otio, t. S. 

6 De Otio, xxxii. 
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materials been more abundant, it would have been interesting 
to consider its relation to such a conception as that of Origen, 
who defends the Christians against Celsus, who blamed them 
for their reluctance to take office and bear arms: he urges 
that they are members of another society (o-uo-TTj/ta wai-piSo?), 
and that their service in the Church of God is directed towards 
the salvation of mankind . 1 There have, no doubt, been always 
traceable in the political theory of mediieval and modern times 
two tendencies of thought, the one national, the other cosmo- 
politan, and though it is perfectly true that these ideas are not 
incompatible with each other, yet historically they have some- 
times come into conflict. 

Seneca, then, has a very clear general view as to the necessity 
of the State, of its fundamental importance in human life : he 
is even anxious to clear the philosophers of his time of the 
charge which seems to have been commonly made against 
them, that they were disloyal, or at least indifferent, to the 
State; he urges that no men are more grateful to the State 
than the philosophers, for it is under its protection that they 
are able to enjoy leisure for philosophic meditation . 8 He 
fully recognises that t he State is nece ssary under the actual 
conditions of human nature, if only as a remedy for the cat- 
nip tion ofTiuman nature. 

With regard to the conception of liberty and the best form 
of government Seneca seems to waver and hesitate. If Lac- 
tantius is correct in attributing to Seneca a fragment which 
he has preserved, he gives an account of the expulsion of the 
Tarquins, representing it as due to the hatred of slavery, and 
says that the Roman people determined to make the law rather 
than the king supreme. The^ Roman Commonwealth reached 
its maturity under this free government ; but at last, when it 
had conquered the world, it turned its arms upon itself and 
finally returned as to a second childhood under the rule of 
one man. Rome lost its liberty, and its old age was so infirm 
that it could not stand without the support of a master . 3 The 

1 Contra Colburn, viiL 73. 75. * Lactantius, Div. Inst., vii. 15. 

1 Ep. ix. 2. * 
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same conception of the end of the Republic is presented in 
another place, where Seneca praises Cato, who, when his sword 
could not give his country liberty, turned it upon himself and 
so liberated himself ; 1 and again, when he speaks of the same 
Cato as having struggled to maintain the tottering common- 
wealth, and when it fell, as falling with it — for Cato did not 
survive liberty, nor liberty Cato . 2 In these passages Seneca 
seems to think of liberty as being related to a certain form 
of government, and that this government is the only one suited 
to the character of a mature nation. 

But in another treatise Scneca'B tone is markedly different. 
He speaks indeed in praise and admiration of Brutus ; but adds 
that in slaying Caisar he greatly erred, both as a philosopher 
and as a practical statesman. Brutus had forgotten the Stoic 
doctrine when he allowed himself to be terrified by the mere 
name of king, for the best form of State is the just monarchy. 
And he showed himself a man of little insight into the actual 
conditions of Roman Society, when he refused to recognise that 
the ancient character of the Roman people was gone, and that 
men were contending not as to whether they should be sub- 
jected to some one man, but only as to whom they should 
serve.® Seneca gives us to understand that the technical Stoic § 
doctrine of government, like the Aristotelian, treated the form 1 
of government as being a matter of indifference so long as its I 
end was just ; and the contrast with Cicero’s view is at least 1 
worth noting. 

His acquiescence in the practical necessities of Roman life 
is also worth observing, and we may reasonably connect with 
this a very interesting treatment of the place of the Emperor 
in the State, which we find in the ‘ De dement ia.’ Seneca is 
recommending clemency to the Jimperor, and appeals to his 
sense of responsibility, to the magnanimity of soul which so 
great an office requires. The Prince should show himself such 
towards his subjects as he would wish the gods to be towards 
t himself.* He should remember that he out of all mankind has 

1 “ Qu&re aliqua incommoda," &c., ii. 5 De Ben., ii. 20. 

2 Ad Serecum, “ N*c injuriam,” &c., 4 De ClemeutiQ_ i. 7. 

ii. 
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been chosen to act in the place of the gods : the life and death, 
the fate and lot, of all men are in his hands . 1 He is the source 
of the laws which he has drawn out of darkness and obscurity, 
and he will keep himself as though he were to render an 
account to those laws . 2 * ) The ruler, whether he is called prince 
or king, or by whatever other name he is known, is the very 
soul and life of the commonwealth. He is the bond which 
keeps the State together, and to his protection, therefore, all 
the people will devote themselves. 8 . Nothing can check his 
anger, not even those who suffer under his sentences will 
resist ; how great then will be his magnanimity if he restrains 
himself and uses his power well and gently . 4 

These phrases are evidently rhetorical, and it would be 
unwise to insist too much upon them; but their recognition 
of absolutism, and their tendency to think of this as resting 
in some sense upon the divine providence, are at least worth 
noticing. When we come to discuss the theories of the 
Christian Fathers, we shall have to consider very carefully 
this theory of the divine sour ce of government and the divine 
authority Qf the ruler. It would be going too far to say that 
Seneca has any clearly defined conception of this kind in his 
mind ; but it is at least interesting to observe his tendency 
towards this, and it may very well be compared with a similar 
tendency in Pliny's I'anegyricus . 5 

When we look back and try to sum up the general results of 
our examination of Seneca’s political theory, we see that the_ 
most important difference between him and -Cicero is .to be 
found in his developed theory of the primitive state of in- 
nocence, the state before the conventional institutions of 
society existed, and the consequent theory that these institu-_ 
tiohs are only the results of, aiyl the remedies for, the vices of 
lquman nature. ^ In the course of our investigation we shall 
have to consider the history of this theory, to pilrsue it through 
many forms. We must again observe that, in Seneca’s judg- 
ment, the fact that the innocent and unconventional state was 

1 De dementia, L 1., “qui in terrii 9 De dementia, i. 3. and 4. 

deorum vice fungerer 1 ” 4 De dementia, i. 6 . 

9 De dementia, i. 1. 9 Pliny, Panegyricus, 1. 
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primitive does not at all mean that it was the complete 
expression of the true nature of man ; on the contrary, while 
we must admit such an occasional ambiguity in his use of the 
phrase “ nature " as we have pointed out, it is quite evident that 
Seneca conceived of the primitive state as being one in which 
man was yet undeveloped and imperfect, and that, while the 
actually existing conditions of society may be unnatural in so 
far as they arise from the vices and perversions of human 
nature, yet they are natural in so far as they are the methods 
by which man may, under the actual conditions of life, go 
forward and advance towards perfection. 



PART II. 


THE rOLITICAL THEORY OF THE ROMAN LAWYERS. 


CHAPTER III. 

THE THEORY OF THE LAW OF NATURE. 

AYe have in the previous chapters attempted to examine the 
general character of political theory in the first century before 
Christ, and the first century after, in order that we may be 
hotter able to understand the historical position and signifi- 
cance of the ^co ncepti ons of the Roman Lawyers of the Digest 
and the Institutes of Justinian, ^nd the Christian Fathers, from 
tlie first to -th e s e ve nt h century . * It will not be doubted by any 
one who is acquainted with the political theory of the mediaeval 
writers that their conceptions are based in large measure upon 
1 the Lawyers and the Fathers. They may often cite these in a 
very external and mechanical fashion, and, as we hope to show 
later, their political theory is as much affected by, and as closely 
related to, the actual conditions of their own times, as any 
other living system of political thought, yet the descent 
of their theories from those of the Lawyers and Fathers is 
unmistakable.^ 

In this section of our work we propose to examine the general 
character of the political theory of the lawyers. We cannot' 
usefully approach the Fathers until we have done this, for it 
is clear that the theory of the Fathers is primarily derived 
from that current in their time. AYe shall have to consider 
VOL. i. 
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how far these general conceptions of their time are modified 
under the influence of strictly Christian or Jewish conceptions, 
but we think it is certain that the g eneral str uct ure ofjtheir 
, theory is in no way original. "Row much they may have 
derived directly from the lawyers it may be difficult to say, 
but £ve must study the lawyers in order that we may come to 
> some conclusion as to the general character of the political 
i theory of the Empire apart from Christian influence. The 
i Digest and the Institutes of Gaius and Justinian are the best 
guides which we have for this inquiry, while it may be true 
that there are a good many points in which the Fathers may 
be thought to be nearer the general opinion of their time than 
the lawyers.J 

It has been sometimes supposed that the jurists are in the 
main disciples of one philosophical school — that they do more 
or less consistently adhere to the Stoic tradition. We venture 
to think that there is no sufficient evidence for such a judg- 
ment. that there is no sufficient reason for saying of the lawyers 
as a body that they belong quite distinctively to any one 
philosophical school. It is indeed possible that some of the 
lawyers came nearer to this position than others; the obvious 
divergence among the lawyers on the great question of the 
jus naturale may have some relation to disputes which are 
rather philosophical than legal. But in the main it would 
. seem that it is best to regard the l awyers not as professed 
A philosophers but rather as intelligent and able men, who wKen 
they turned from the sufficiently engrossing practical work of 
the interpretation and application of law to the changing con- 
ditions of Roman Society and speculated upon the foundations 
of Society and social life, took up the conceptions current 
among educated men without veijy carefully inquiring how far 
these were the doctrines of one school of philosophers rather than 
of another.^] Indebd one is more than half disposed to think that 
Ulpian, who, if any jurist, might be thought to show a specu- 
, lative turn, intends to depreciate philosophy, when he somewhat 
pointedly contrasts the true philosophy of the lawyer as such, 
the stu dy of justic e, of th e lawful and the unlawful, of the 
method of deterring men from evil and drawing them to good. 
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with some feigned and presumably unprofitable system, which 
he does not further define . 1 At the same time, it is true that 
in sgme very important points th e Jur ists seem to follow a 
tradition which is the same as that of the Stoics, that their 
conception of justice and of the nature of law is obviously 
related to that of the Stoics and^opposed to suchj views as those 

of- Epicurus and the later Academics. | 

/■' The lawyers, then, are not, properly speaking, philosophers! 
or even political philosophers. There is little or no trace ini 
their work of original reflection upon the nature of Society and I 
its institutions ; they seem to use the commonplaces of the polit- 
ical thought of their time just as any intelligent man might 
use those of the present dayV natural law and natural equality 
do not perhaps mean much more to them than evolution or pro- 
gress mean to the modern politician. But it must at the same 
time be recognised that the use which they made of certain 
conceptions not only serves to show us the general tendencies 
of political thought in their time, but did much to give those 
conceptions a clearness and precision which hitherto they had 
scarcely possessed. 

We are fortunate in being able to examine the political theory 
of the Itoman Lawyers at two distinct periods, widely separated 
from each other in tim e/ ^In Justinia n ’s Digest are preserve d 
f ragment s of the wor k of tluTgreat lawye rs of the secon d an d 
t he ea rly years of the third c e nturyV and in the Institutes of 
Justinian we have a handbook of law drawn up by the lawyers 
of Justinian’s Court in the sixth century. In the Code we hav e 
a collection of the most important Imperial constitutions be- 
longing to the period from Hadrian to Justin ian, which serve 
in some measure to illustrate the principles of law expounded 
in the Digest and Institutes. • We are thus able to study the 
political theory of the lawyers, not as a thing fixed and un- 
alterable, b ut as living and c h anging ; we are able to some 
extent to discover which of the various legal theories of the 
second century did as a matter of fact dominate the general* 
course of thought : for though it is true that the writers of the 
Institutes seem almost nervously anxious to combine the most 
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divergent views of the great lawyers of the second and third 
centuries into one whole, yet they are unable to prevent us from 
concluding with some reasonable confidence as to the character 
of their own opinions. We are also able within the second and 
third centuries to trace in some measure the course of political 
theory and to study the conflict of opinion between various 
legal schools. The selections of which the Digest is made up 
are fortunately always cited with the names of the authors, and 
though Justinian 1 warns us that by his authority the compilers 
of the Digest were empowered to omit, and even alter, anything 
that seemed to them unwise or erroneous in the ancient writers, 
yet we have no reason to think that this power was very largely 
exercised. ‘■'We are able in a few cases, especially in that of 
Gaius, whose Institutes have been preserved for us, to compare 
tho original work of the great lawyers with the selections of 
the Digest ; and though, as we shall have occasion to notice, 
some changes seem to have been made, yet our impression is 
that the compilers of the Digest did not avail themselves 
greatly of this authority to alter the selections which they 
made, at least on those matters with which we are here 
concerned. ^ 

(jhe first subject which requires our attention when we ap- 
proach the political theory of the lawyers is their theory of 
natural law, its relation to the law of nations and to the civil 
lawfj The subject is certainly perplexed and difficult, for we 
may doubt whether any of the lawyers had very clear concep- 
tions upon the matter, and it has been rendered even more 
obscure by the attempt of the compilers of Justinian’s Insti- 
tutes to combine conceptions of the subject which are really 
incoherent, if not contradictory. .There is no doubt that we find 
in the great lawyers of the second and third centuries not one 
view, but two. There can be no reasonable doubt that Quins 
iu the middle of the second century recognised no opposition 
between the j us naturale and the jus gentium; *while Ulpian 
at the end of the second century sbaTply distinguishes the 
one from the other. We shall endeavour to point out what we 
1 Coil., i. 17. 1, 7. (Prefixed to Digest.) 
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think to be the significance of this change of view and the 
reasons which convince us that the view of Ulpian is that 
which ultimately prevailed and so became, the foundation of 
the medieval theory upon the subject. / 

We cannot approach the subject better than by examining 
the views of Gaius upon the jus gentium.!' In the first words 
of his Institutes, which are also embodied in the Digest, there 
are two propositions which are of the greatest importance : the 
first, that the jits gentium is universal, embodies principles whicji 
are recognised 'Ey all mankind ; the second, jiiat these principles 
"hgveT)een~ taught men by naturalis ratio . 1 We must turn to 
other passages for additional details with regard to the jus 
gentium. In a section of the Digest taken from a work of 
Gaius which has not been preserved, and in which GaiuB dis- 
cussed the origin of property in various things, we have the 
important statement that the jus gentium is coev a l wit h the . 
human race, — embodies those principles which from the first 
begilTTnngs' of human life were taught to mankind by their l 
natural reason . 2 In a third passage Gaius connects with the 
jltrgeKZiuvilunoiher quality of great importance. P rop erty byl 
“tradition,” he says, belongs to the jus gentium, and is clearly* 
consistent with natural equity.* 

When we put together these various conceptions which Gaius 
connects with the jus gentium, we see that he conceives of it 
as that body of principles or laws which men have always I 
learned from their reason to recognise as useful and just. The .. 
jus gentium is primitive, universal, rational, and equitable. 


1 Oaius, Inst., i. 1 ; Dig., i. 1. 9 : 
“Omuezf populi qui legibin et moribus 
regunlur, partim buo propriu, parti m 
communi omnium homiuurn jure utun- 
tur ; nam quod quisque populua iptse 
eibi jus constituit, id ipnius proprium 
e«t, vocaturque jus civile, quasi jua 
proprium civitatib ; quod vero naturalis 
ratio inter oames homines constituit, 
id apud omnes populos peraeque cus- 
Loditur vocaturque jub gentium, quani 
quo jure omnee gentes utuntur. " 

2 Dig., xli, 1. *1 : “ Quarundam 

rerum dominium nanciacimur jure 


gentium, quod rationc naturali inter 
oinneH hominea j>encque scrvatur, quar- 
undam jure civili, id eet jure pro- 
prio civitatiH uostrtc. Et quia anti- 
quius jus gentium cum ipso generc 
humano proditum Ml, opus est, ut de 
hex; prius referendum sit." 

3 Dig., xli. 1. 9, 3 : “ Hac quoque • 
res quKi traditione nostra: hunt jure 
gentium nobis adquirunLur : nihil eniu 
tarn conveniens eat naturali eequitati 
quam voluntatem domini volentia rem 
suam in atium tranaferre ratam haberi.” 
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Gaiua does not often use the phrase jus naturals, but from 
those passages in his writings where it occurs we conclude that 
it has much the same meaning to him as ratio natv/ralis. In 
his Institutes he speaks in one sentence of property as being 
alienated and transferred by " tradition ” under the /its naturals, 
and in the next, refers to this as agreeable to naturalis ratio . 1 
There is no trace in any writing of Gaius which has survived 
to us of any opposition between the jus gentium and the jus 
naturals; such an opposition would indeed seem to be wholly 
incompatible with the character of the jus gentium as he 
conceives it. 

Qt would seem, then, that the jus gentium of Gaius is not 
i gTeatly different from natural law as we have seen that Cicero 
• understood it, except that, as we may perhaps say, Cicero is 
( thinking of this as a part of the eternal law of God, while Gaius 
is only thinking of law in relation to the world. But they agree 
in thinking of law as a rational and just principle of life which 
is not enacted by men, but is the expression of the universal 
and natural reason and senBe of justice. The theory of law 
which is held by Gaius, then, is not limited to the conception of 
the positive law of any one state, but is founded upon a con- 
ception of law, universal, primitive, and rational. We shall 
see later that the civil law of any particular state is at least 
in some measure dominated by this general principle of law. 

We may infer that Gaius is, like Cicero, a follower of the 
Stoic theory of law and justice, regarding them not as some- 
thing which men create for their own utility, but as something 
which they learn. Law in its general sense does not express 
the will of man, but is rather that which he rationally appre- 
hends and obeys. The conception of the jus gentium which we 
derive from an examination of these passages of Gaius is the 
same as that expressed in the definition of the jus naturals, 
which Faulus, a lawyer of somewhat later date, gives us . 1 We 
have no reason to think that Faulus drew any distinction be- 

W 

1 Qeius, Inst., it 86 and 68. did tor, ut act jua natural*. Altera 

1 Dig., i. 1. 11: "Jus plaribus modo, quod omnibus sut pluribas in 
modis didtur : uno modo, cum id quod qusque dntste utile est, ut est jus 
semper nquum so bonum est jus cmle.” 
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tween the jus naturals and the jus gentium , — we have no evi- 
dence that he did so ; and in any case this definition does not 
seem to take any such distinction into account, and indeed 
seems clearly, at least for the purpose in hand, to exclude it. 

I Gaius then recognise a^o distinction between the jus naturals 
ancT theytts 'gentium. ^Tn the"begtnfiing of'the third century we 
find three lawyers who do clearly oppose the jus gentium to the 
jus naturale or natura. Tryphoninus sayB that liberty belongs 
to the jus naturals, and that lordship was introduced from the 
jus gentium} Florentinus asserts that slavery is an institution 
of the jus gentium, by which one man is, contrary to nature, 
subjected to another . 1 Ulpian expresses the same opposition 
when he says that the manumission of slaves belongs to the jus 
gentium, for by the jus naturals all men were born free and 
slavery was unknown ; but when slavery came in by the jus 
gentium, then manumission also came in . 3 Ulpian has also 
drawn out the distinction between the jus gentium and the jus 
naturale in set terms. ^Private law, he says, is tripartite — it is 
gathered from natural precepts, or those of nations, or civil laws ; 
there are three kinds of jus, the jus naturale, the jus gentium. 
and the jus txwlt. J And he goes on to define their several 
characters! The jus naturale is that whic h nature has taught 
all animals ; it Is hoTpeculiar to tt^e human race, but belongs to 
all animals. From this law springs the union of male and 
female, the procreation and bringing up of children. The jus 
gentium, on the other hand, is that law which the nations of 
mankind observe: t his is different from na tur al law, inasmu ch 
as that belongs to all anim a ls, while this is peculiar to men .* 


1 Dig., xii. 6. 61 : “Utenim libertas 
natural! jure continetur et dominatio 
ex gentium jure introduota eeb” (I 
owe this reference to an article on the 
“Hiatoiy of the Law of Nature: a 
preliminary study," by Sir F. Pollock.) 

* Dig., i. 6. 4 : “ Servitue eat oon- 
•titutio juris gentium, qua quia dominio 
alieno contra naturam aubicitur. " 

'Dig., T. 1. 4: " Manumissiones 
quoque juris gentium sunt . . . qua 
res a jure gentium dtiginem sumpsit, 
utpote cum jure naturah omnea liberi 


nasoerentur nec easet nota manumissio, 
cum servitus esset inoognita : sed 
posteaquam jure gentium serritus in- 
Tseit, secutum est beneficium manu- 
missionis. " 

* Dig., i 1. 1,*2, 8, and 4 : "Priva- 
tum jus tripertitum est ; oollectum 
etenim est ex naturalibus praoeptii 
aut gentium aut cinlibus. Jus natur- 
ale est, quod natura omnia animaiia 
docuit : nam jus istud non human! 
generis proprium, sed omnium ani- 
malium, qua in tens, qua in man nas- 
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In considering this subject we must be careful to keep dearly 
apart the two points suggested by these phrases of XJlpian : first, 
the definite separation of the jus naturale from the jus gentium, 
which is common to the three jurists ; and secondly, Ulpian's 
definition of the jus naturale, which is peculiar to himself. The 
first is clear and distinct ; whatever may be the character of 
the difference, the fact of the difference is something quite 
unambiguous. We cannot say the same with regard to his 
definition of the jus naturale. 

As Ulpian presents this here, the jus naturale would seem to 
be something of the nature of the general instinct of animals, 
not properly speaking rational or ethical; while he does not 
actually contrast the rational character of the jus gentium with 
the irrational instinct of the jus naturale, at least he says that 
it is peculiar to men. To consider the definition fully, we must 
notice Ulpian’s use of the phrases Natural Uatoaa in 

other places. The first passage where the phrase recurs iB that 
to which we have already referred, in which he tells us that 
manumission is an institution of the jus gentium, for by natural 
law all men were born free . 1 Another passage which may very 
well be compared with this we find in the fiftieth book of the 
Digest In this Ulpian says, that as far as concerns the civil 
law slaves are held pro nullis; hut, this ip rmf. so hy natural 
law, for a s far _as_ natural law is c oncerned all men ay ? equal 8 
I n another pla ce he sav a-lhatj a. man seems “ n aturaliter ” to 
possess th at of which he has the usufruc t;* and again, that 
nothin g is. no natura l as that an agreement should be dissolved by 
t he same method as th at by_which it was made ; 4 and in another 

ountur, avium quoque commune eat. 1 Dig., i. 1. 4. 

Hina deeoendit maria atque feminse 9 Dig., L 17.32: "Quod attinet ad 

conjunctio, quam nos matrimonium jus civile, servi pro nullis habentur: 

appellamus, hino liberorum prooreatio, non taxnen et jure naturali, quia, quod 

hmc educatio : videnhu etenim cetera ad jus naturale attinet, omnes homines 
quoque animal in, ieras etdam istius mqualee sunt.” 
juris peritia censeri. Jus gentium est, 3 Dig., xlL 2. 12; >“ Naturaliter vide- 

« quo gen tee human ee utuntur. Quod tur poasidere > is qui usum fructum 

a naturali recedere facile intellegere ha bet.” 

licet, quia Qlud omnibus animalibus, 4 Dig., 1. 17 . 86 : “ Nihil tam nstur- 
hoc solia bominibua inter so commune als est quant w genera quidque dis- 
sit.” solvoa, quo oolligatum est,” 
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passage still he says that it is by nature just that a man should^ 
enjoy another man’s liberality only so long as the donor wishes . 1 

We do not feel very clear as to the judgment whioh ought to 
be pronounced on the meaning of natural law and nature in these 
passages : they are not perhaps absolutely inconsistent with the 
character of the precise definition we have already quoted, but 
yet they leave with us the impression that they do not quite 
correspond with it. ft^hen Ulpian says that by natural law 
men were once free and are still equal, it scarcely seems ade- 
quate to explain this as meaning that as far as their animal 
instinct was concerned they were free and equal, but by a 
rational system of order they are unequal and some are slaves 
of others. We doubt whether Ulpian had really arrived at a 
complete and coherent conception of the law of nature: itl 
would rather seem that he had for some reasQft- judged _that 
d offi'e distinctio n between the law of nature and the la w of 
n ation s should be m a de, but that he was not very clear as to t he 
nature of the distinctio n. 

We do not get much help towards understanding this dis- 
tinction from the other jurists. Wg_have seen that Florentinus 
and Tryphon inus make the same distinction as Ulpian, but we 
do not possess any definition either of the jus naturcde or the jus 
gentium written by th em. We can only say that the character 
of the opposition between the jus gentium and the jus naturals 
or natura, as they present it, does not suggest that they under- 
stood jus naturals or natura to be equivalent to an animal 
instinct. Of the other jurists of the second century, as far as 
the fragments of their work enable us to judge, some appear 
to make no distinction between the jus naturale and the jus 
gentium, while others give us no indication of their view. Mar- 
cianu s 2 * a nd Paulus 1 seem to kn ow nothing of the distin ction ; 
Pomponius uses the phrase jus natures, b ut does n ot define it.* 

So far, then, as the lawyers of the second and third centuries 
are concerned, we cannot say that we can get a clear light 
upon the nature of the distinction between the Law of Naturei 

1 Dig., xliii. 26. 2 : “Est enim no- 9 Dig., L 8. 2 and 4. 

tura nquum tftmdiu to libenlitkte mea 9 Dig., L 1. 11. 

uti, quamdiu ego valim.” * Dig., L 17. 206. 
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and the Law of Nations: the fact of the distinction is clear, 
the ground of the distinction remains somewhat uncertain. 
We think that we can find an explanation of this with the 
help of a passage cited in the Digest from the writings of a 
jurist of the fourth century, a passage in the Institutes of 
Justinian, and the definition of the jus naturale and the jus 
gentium given by St Isidore of Seville, a Christian writer of 
the beginning of the seventh century.^) 

There is preserved in the Digest a passage from the writings 
of Hermogenianus, a jurist of the time of Constantine, which 
is undoubtedly interesting, though not free from ambiguities. 
We have here a list of institutions which come under the 
jus gentium,* and we have the strong impression that Her- 
mogenianus is contrasting these with other institutions which 
belong to the jus naturale or giving an account of the origin of 
institutions which had no existence under the jus naturale. This 
impression is difficult to resist when we compare with Her- 
mogenianus the other passages to which we have just referred. 

„ In the first of these the compilers of the Institutes, after 
giving an account of the jus na turale, the jus gentium, and the 
ju s civile, com e back to _the.-Sulyect ol-the jus -gentium, ancb 
explain that it is a system of law common to all mankind 1 
and represents the experience of the human race, for in process 
of time wars, captivities, and slaveiy arose, and these are con- 
trary to the jus naturale ? We cannot say that the writers of 
the Institutes had the passage of Hermogenianus immediately 
before them, but there is certainly a considerable correspond- 
ence of thought between their words and his. >/ 

St Isidore also defines the jus naturale and the jus civile, and 

1 Dig., i. 1. £ : “Ex hoc jure gen- tatibus gen tee humous qusdam sibi 
tium introducta bells, discrete gentce, constituerunt : bells etenim ortasuntet 
regus condita, dominia diatinota, agris captivitatee eecuttB et servitutee, quo 
termini poaiti, tedificfh collocata, com- aunt juri naturali contraries. Jure 
marmum, emptionea venditiones, loca- enim naturali ab initio omnea homines 
tionea eonduotionea, obligationea in- liberi nasoebantur. Ex hoc jure geu- 
■etitotie : excepti* quibuadam qurs jure tium et omnea pane contractu* intro - 
omli introduces sunt." ducti aunt, ut emptio venditio, locatio 

1 Inst. , i. 2. 2 : "Jus sutem gentium conductio, locietaa, depoaitum, mu- 
omni humano generi oommune eat. tuum et alii innftmerahiiea." 

Nam u*u exigents et humania neceaai- 
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then comes to the jus gentium, and gives us a list of the institu- 
tions which belong to this, su ch as wars, caDtj Yltiift B i 
treaties of peace, &C. 1 * * Again, we cannot say that St Isidore's 
definition is founded upon the passage from Hermogenianus, 
but at least it seems to us clearly to belong to the same tradi- 
tion and to be closely related to the passage in the Institutes. L 

The impression which these passages leave upon us is this : 
that the writers have present to their minds some primitive 
circumstances, some primeval or natural institutions of the 
human race, as distinguished from even the oldest and most 
universal conventional institutions of human society. St Isidore 
indeed describes the jus natv/rale as that which is held “in- 
stinctu naturae, non constitutions aliqua.” * We think that the 
position of Ulpian, Florentinus, and Tryphoninus may legit- 
imately be interpreted with their assistance. We should suggest 
that the cause which produoed the theory of a law behind the 
universal law of all nations was a judgment, that some at 
least of the institutions which were as a matter of fact 
universal, and were reckoned to belong to the jus gentium, 
could not be looked upon as, properly speaking, primitive or 
natural in the full sense of the word. We venture to think 
that here we trace the influence of that mode of thought about 
the primitive conditions of human life which we have seen 
in Seneca, and which we may gather was representative of the 
general character of at least some Stoic theories. 

Ulpian clearly conceived of man as having originally I 
been free, and maintained that slavery only came in later 
That is, with respect at least to the institution of slavery he 
has in his mind some primitive state, before this conventional 
institution was introduced. Florentinus 4 and Tryphoninus ® do 
not throw any clear light on the subject, but they seem to 
agree with Ulpian. There are no direct references, so far 

1 St Isidore of Seville, Etymologies, gentium, quod eo jure omnea fere 
v. 6 : “Jus gentium eet sodium oocu- gentes utuntur.” 
patio, edificstio, munitio, belie, cap- * St Isid., Etym., v. 4. 

tivitatee, servitutea, postliminia, fosd- * Big., i. 1. 4. 

era pads, inducice, legatorum non 4 Big., l 6. 4. 

violandorum religio, nonnubia inter * Big., xii 6. 64. 

ahenigena* prohibits : at inde jus 
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CHAPTEE JV. 

SLAVERY AND PROPERTY. 

In considering the subject of natural law and the law of nations 
we have cited many of the passages which relate to the theory 
of slavery and equality. But the subject is one of such import- 
ance that even at the risk of some repetition we must examine 
some of these over again. We have seen that there is no point 
in which the Aristotelian mode of thought is more Bharply con- 
trasted with that of Cicero and Seneca than in the treatment of 
1 the equality of human nature. We have suggested that this 
change in the conception of the actual conditions of human 
nature can be accounted for in large measure by the new 
experience of the cosmopolitan Empires, by the fact that the 
[Greeks in impressing their culture upon the countries of the 
Mediterranean seaboard discovered that after all the barbarian 
was possessed of reason and capable of virtue and of culture. 
However the change of conception may have taken place, there 
is no doubt that it did come about, there is no doubt that both 
Cicero and Seneca bear evidence to the fact that the older view 
was disappearing^] It is of greap > importance to make ourselves 
clear upon the position of the^Roman lawyers with regard to 
this matter : we may well imagine that the technical lawyers 
would be the last to yield to the new views, the most conserva- 
tive of conceptions relating to so gTeat and ‘fundamental a 
social institution as that of slavery.^ 

When we examine the writers of the ‘ Digest ' in their chrono- 
logical order, we discover that the appearance of the distinction, 
which we have bqpn considering, between the natural law and 
the law of nations corresponds in point of time with the appear- 
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ance of certain new phrases about human nature, with the 
dogmatic assertion of natural liberty and equality. (It must 
not be supposed, however, that the older juristB of the Digest 
show ns any trace of a belief that slavery is founded upon 
natural inequality .^/If they are silent on the theory of natural 
equality, they are equally silent, so far as we have found, on the, 
opposite theory/] 

paius nowhere gives us any complete account of the origin 
of slavery. He assumes the distinction between the slave and 
the freeman as being one of primary importance in the classifi- 
cation of the law of persons, 1 * * and he gives us an account of the 
legal position of the slave and says that the slave is in potestate, 
and that this condition of slavery exists under the jus gentium, 
that everywhere the masters have the power of lifer and death 
over their slaves, and that whatever the slave acquires belongs 
to his master.* In another passage of the Digest he is cited as 
laying it dow n that slavery arises from capture in w ar. 8 This 
is the only explanation of the origin of slavery which Gaius 
gave, bo far at least as the evidence of his remains goes. 
Marcianus, a later jurist, is cited in the Digest as laying it 
down that slaves come into our possession by the jus gentium 
when they are captured in war or are bom of our Blave 
women. 4 "We may conjecture that his statement would repre- 
sent the views of Gaius as well as of himself. These jurists 
then look upon slavery as an institution of the jus gentium, 
and taking into account what Gaius meant by the jus gentium, 
we infer that they looked upon the institution as rational and 
just; but they must not therefore be understood to hold the 
same views with regard to the inequality of human nature as 
Aristotle. Indeed it i3 noticeable enough that they have no 
explanation to offer of the origin of the institution, except as 
connected with warj 

When we cofne to Ulpian, Tryphoninus, and Florentinus at 
the close of the second century, we find that remarkable turn 
of theory whose expression we have already noticed in con- 

1 Gaius, Inat., i. 0 ; Dig., i 6. 3. statim capientium Hunt . . . adeo qui- 

a Gaius, Inat., L 62. Dig., i. 6. 1. dam ut at liben homines in aerritu* 

1 Dig., zlL 1. 6, 7 : “ Item qua tern deducantur.” 

« hoetabui capiuntur jure gentium * Dig., i. 6. 6, 1. 
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sideriDg the meaning of "natural law,” It will be as well to 
put together these phrases in this new connexion. In the 
first place we may perhaps put the famous phrase of Ulpian r 
“Quod ad jus naturale attinet, omnes homines sequales sunt ” 1 
It is just possible that this phrase is a little more technical 
than might at first sight appear, forfUlpian is evidently dis- 
cussing the legal position of the slave, and the equality of which 
he speaks may conceivably have had primarily (^technical 
signification, as equal in position before the lawj Still, the 
phrase is very noteworthy in its bold and direct character. 
The impression it makes is not weakened bnt rather confirmed 
when we turn to his equally famous phrase, “ cum jure n&turali 
omnes liberi naacerentur .” 2 /slavery had no place under the 
jus naturale, but came in under thvjugjjentium. By the law 
oT nature men were free and equal.* 

When we turn to Florentines we feel that this conception of 
the natural freedom of man is again confirmed. Slavery is 
an institution of the jus gentium, and co ntrary hu nat ure. We 
even seem to trace a half -apologetic tone in the famous explana- 
tion of the name “ servus " which Florentinus adds. The slave 
is called so because he is preserved alive and not slain as he 
might be by the laws of war . 3 Tryphoninus, again, expresses the 
same judgment with great clearness, when he says that liberty 
natural law, lordship was introduced by the jus 

1 Dig., L 17. 82: “Quod attinet 
ad jua civile, servi pro nullia habentur : 
non tamen et jure naturali, quia, quod 
ad jua naturale attinet, omnes homines 

sequales sunt.” 

9 Dig., i. 1. 4 : “ Manumissiones 
quoque juris gentium sunt. Est autem 
manumissio de manu missio, id eat 
datio libertatis ; nam quamdiu quis in 
servitute eat, manui et poteetaU sup- 
positus eat, manumissus liberatur po- 
testate. Qua res a jure gentium 
eriginem sumpsit, utpote cum jure 
naturali omnes liberi naacerentur neo 
eeset nota manumissio, cum eervitiu 
eaaet incognita : led p&teaquam jure 
gentium servitue invasit, eeoutum eat 
benefioium manumimionie Et cum 


uno naturali nomine homines sppel- 
laremur, jure gentium tria genera esse 
ccnperunt : liberi et his contrarium 
servi et tertium 'genus libarti, id eat 
hi qui desierant esse servi.” 

9 Dig., i. 5. 4 : “Libertas est natur- 
alis facultas ejus quod cuique facere 
Iibet, nisi si quid vi aut jure prohibe- 
tur. Servitua est ctpstitutio juris gen- 
tium, qua quis dominio alieno contra 
naturam subicitur. Servi ex eo appel- 
lati sunt, quod imperatores captivos 
vendere ac per hoc serrare uec ocoid- 
ere solent.” 

4 Dig., zii. 6. 64 : “Ut enim libertaa 
naturali jure continetur et dominatio 
ex gentium jure introduota eat.” 


belongs to 
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It may be urged that these are meaningless phrases, illus- 
trating only the progress of an unpractical, sentimental 
speculation, which had no relation to the actual conditions of 
life. We think that this would be an exaggerated mode of 
speaking. These sentiments, just as those of Cicero and Seneca, 
were indeed held by men of whom we may fairly say that 
they never dreamed of overturning the actually existing con- 
ditions of society which were founded upon the institution of 
slavery, but that is not the same thing as to say that their 
phrases were meaningless and had no relation to the actual 
facts of life. We have Been that the sentiment of human! 
equality was the result of the actual experience of thp! 
Mediterranean world, — that it only represents in theory jtn | 
experience in fact. (We venture to think that the theory of 
equality could not but react upon the theory of slavery, 
could not but alter the judgment of men as to its origin ; and 
when we turn to examine the actual conditions of slavery as 
they are illustrated in the Boman Jurisprudence, we see that 
the change of theory was at least parallel with a change in the 
conditions of slavery. K 

If we turn back to that phrase of Gaius in which, as we have 
already seen, he describes the legal condition of the slave, we 
shall find it useful to notice that the words to which we have 
referred are followed by a sentence in which he tells us that 
the unrestricted power of the master. over his slave, of which 
he has just spoken, did not any longer exist within the Boman 
Empire, and that all excessive cruelty on the part of the master 
was prohibited.^ In the Digest, where these words are quoted, 
the compilers Beem to have inserted ‘‘legibus cognita” after 


1 Gaius, Inst, i. 63 : “ Sed hoc 
tempore neque civibus Romanis, nee 
ullis aliis hominibua qui sub imperio 
populi Romani Sunt, licet supra 
modum et sine causa in servos suos 
■mire : nam ex constitutions sacratis- 
omi imperatoris Antonini, qui sine 
causa servum suum Occident non minus 
teneri jubetur, quam qui alienum ser- 
vum occiderit. Sed et major quoque 
aaperitas dominorum per ejusdem prin- 


ciple constitutionem coercetur: nam 
coneultus a quibusdam prsceidibus 
provinciarum de his eervis, qui ad 
fana deorum vel ad etatuaa principum 
confugiunt, preecepit ut, si intoler- 
abilia videatur dominorum Bmvitia, 
eogantur servos suos venders ; et 
utrumque rectefit: male enim nostro 
jure uti non debemus ; qua rations et - 
prodigis interdtoitur bouorum suorum ' 
administrate.” 
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“ sine causa " and to have read " puniri ” for " teneri ,” 1 changes 
which are interesting as exhibiting the tendency to a growing 
strictness. 

At is certainly worth noticing that the Roman Law had thus 
begun to limit the strict rights of the master and to interfere 
in the condition of the slave. In other references in the 
Digest we can trace this tendency back to the middle of the 
first century. Modestinus tells us that, by an edict of the 
EmperoT Claudius, if a slave were deserted by his master on 
account of his suffering from severe illness, he was to receive 
his freedom ; 2 * and that Vespasian decreed the liberation of slave 
women whose masters prostituted them, when they had been 
sold under the condition that they should not be prostituted . 8 
Ulpian says that Hadrian had banished for five years a certain 
lady, who on the very slightest grounds had outrageously ill- 
treated her slave women . 4 * 

Ulpian gives us at length a rescript of Antoninus PiuB which, 
as he understands it, defineB the law in the case of a master 
outrageously ill-treating his slaves or driving them to un- 
chastity. The Emperor is anxious not to interfere with the 
rights of masters, but he judges that it is to their interest that 
those who are unjustly ill-treated should be protected, and he 
therefore, in a particular case referred to, orders that the slaves 
who had fled to the Emperor’s statue — if it was found that they 
had been treated with greater severity than was just, or had 
been infamously injured — should be sold, and not restored to 
their masters . 6 * 

It is natural and reasonable to connect these tendencies of 


1 Dig., i. 8. 1, a 

* Dig., xl. 8. 2. 

* Dig., xxxvii. 14. 7. 

4 Dig., i. 8. 2. 

0 Dig., i. 8. 2: “Si dominua in 
servos Bfevierit vel ad impudicitiam 
turpemque violationem compellat, qua 
sint partes preesidis, ex reacripto divi 
Fii ad .dSHum Marcianum proconaulem 

Bffiticta manifestabitur. CujuB re- 
script! verba heeo ennt : ‘ Dominorum 

quidem poteetatem in^suos servo* lLU- 
batam esse oportet nee cuiquam horn* 

VOL. I. 


inum jua suum detrabi : aed domin- 
orum interest, ne auxilium contra 
BSBvitiam vel famem vel intolerabilem 
injuriam denegetur his qui juste 
deprecantur. Ideoque cognosce de 
querellis eorum, qui ex familia Julii 
Sabini ad etatuam confugerunt, et (i 
vel duriue habito* quam lequum eat 
▼el inf&mi injuria afiectoa cognoveria, 
veniri jube its, ut in poteet&te domini 
non revertantur. Qui *i me® oonati- 
tutioni fraudem fecerit, aoiet ma ad- 
miaaum aeveriu* exsecutarum.'” 


D 
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the Roman jurisprudence to regulate and ameliorate the con- 
dition of the slave with that great change in the conception of 
human nature of which we have spoken. It will be remem- 
bered that Cicero urges that the slave should be treated with 
justice, and that Seneca exhorts men to live with their slaves 
as friends and companions: the tendency of the Roman law 
to recognise certain elementary claims of humanity is naturally 
to be related to the recognition of the fact that the slave was 
essentially of the same nature and possessed of the same powers 
of reason and virtue as his master. We are well aware that 
the great changes in the position of the slave and the gradual 
disappearance of slavery in Europe must be traced in large 
measure to the operation of economic forces, just as is the case 
with the disappearance of villeinage in later times; but it is 
not therefore necessary to overlook the influence of the senti- 
ment of human nature on social conditions. The economic and 
ethical foundations of society are not to be separated from each 
other, nor will historical truth be best served by insisting 
exclusively on one aspect of human life alone. 

Whatever may be our judgment upon the matter, it is at 
least of importance to observe the fact that the lawyers, 
as well as those writers whom we have already examined, 
dearly indicate that the theory of natural inequality had dis- 
appeared, and that at least by the end of the second century 
the theory of a natural equality and natural liberty of human 
nature was firmly establiBhed.jIn later chapters we shall have 
to consider the relation of these theories to Christianity, but in 
the meantime we must make it clear to ourselves that Christian- 
ity did not produce these theories of human nature, but rather 
brought the same theories with it, whether derived from the 
same general sources or having antecedents of their own we 
shall have to consider. It may with much force be urged that 
in this matter Christianity turned what was to some extent 
an abstract theory into something which is continually tending 
k to make itself real in outward fact ; but when this is urged, 
those practical tendencies of the Roman Jurisprudence, of 
which we have spoken, must not be overlooked. 

Our examination of the theory of slavery fias then resulted 
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in our finding that at least with regard to this institution 
we may very well conjecture that the tendency of Ulpian, 
Tryphoninus, and Florentinus is to contrast the actual con- 
ditions of society with some primitive state in which such an 
institution did not exist. We have Been that in Seneca's 
theoiy this primitive condition is contrasted with the actual, 


with special reference to the absence of the institutions of 
property and coercive government. (With regard to that par-| 


ticular form of property called slavery, we may feel that! 
Ulpian, Tryphoninus, and Florentinus tend to the samel 
opinion!^ 


(We must now consider the legal view of the origin of the 
institution of private property. We do not discuss the legal 
conception of property, — such a discussion would take us far 
away from our subject, — and we endeavour to confine ourselves 
to an inquiry into the view of the jurists as to the origin of 
properly and its relation to natural law. 

The earliest writers whom we have observed to be cited 
in the Digest on the subject are Labeo and JNer va Filin a, two 
jurists of the first century. Paulus quotes both these 
writers, and we gather that Labeo and Nerva Filius treat of 
property as arising naturally from the occupation or capture 
of that which previously had belonged to no one . 1 We may 
compare a passage from Neratius, a jurist of the time of 
Trajan, from which we gather that some things are brought 
forth by nature which are not iu the dominion of any one, 
and that these, as fishes and wild beasts, become the property 
of any one who captures them . 2 This is the foundation of 
the treatment of the origin of property by Gaius. In that 
passage to which we have already referred this is drawn out 
with much detail. It is by the law of nations that we 
acquire the possession of many things, such as rfild animals and 

1 Dig., xli. 2. 1: “Posaeseio appel- Nerva filius ait ejusque rei vestigium 
lata est, ut et Labeo ait, a eedibus remanere is his, qus terra man coelo- 
quaai positio, quia saturaliter tenetur que capiuntur: sam h®o pretisus 
ab eo qui ei inditit, quam Greed eorum fiunt, qui prim] possessionem 
xaToxi* diount. Dstniniumqus re- eorum adprehenderint.” 
rum ex naturali possession* ccspisse 8 Dig., xli. 1. 14, 1. 
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the property of our enemies; and it is by the same law of 
nations that we acquire things by “ tradition " : other things 
we acquire by the civil law . 1 * * 

If we turn now to Marcianus we find that he maintains 
the same view and tells us in set terms that some things 
are by natural law common to all, some are private property . 8 
We have already seen that the jus naturale of this passage 
seems to be the same as the jus gentium of other passages 
from Marcianus, — that he does not distinguish between the 
two. Paulus also tells us that certain methods of acquiring 
private property belong to the law of nations and are natural.* 
It would seem clear, then, that those writers who make no dis- 
tinction between the jus naturale and the jus gentium looked 
upon the institution of private property as being primitive, 
rational, and equitable. 

We turn now to those writers who make this distinction. 
It must be observed that we have very little information as 
to their conception of the origin of the institution of property. 
We have only noticed two passages from their writings which 
seem to bear on this. The first of these is contained in a defini- 
tion of Precarium by Ulpian 4 * * * This definition does not help 
us very much; it would be quite improper to conclude from 
it that he looked upon all forum of private property as belong- 
ing to the jus gentium. The other passage, which is from 


1 Dig., xli. 1. 1: *' Quarundam re- 
rum dominium nonciacimur jure gen- 
tium, quod rmtione naturali inter omnea 

homines pereeque aervatur, quarundam 
jure civili, id eat jure proprio civitatis 
noatrse. . . . Omnia igitur animalia, 
qute tern, mari, omloque capiuntur, id 
eat fens beatue et volucres pieces capi- 

entium flunk ..." 

*1L 1. 8: “Quod enim nuliiua eat 
id ntione naturdii oocupanti con- 
ceditur. . . ." 

xli, 1. 6, 7 : “Item qua ez hostibus 
capiuntur, jura gentium atatim capi- 

entium fiunt, . . .” 

xli. 1. 9, 8 : “ Ha quoque res, qua 

traditions nostra fiunt, jure gentium 
nobia adquiruntur ; nihil enim tarn con- 


▼eniena eat naturali aquitati quam 
voiuntatem domini volenti* rem suam 
in alium traneferre ratam haberi.” 
Cf. Oaiua, Inst., ii. 65-69. 

9 Dig., i. 8. 2: “Quadam naturali 
jure communis aunt omnium, quadam 
univeraitatis, quadam nuliiua, plera- 
que singulorum, qua variis ex cauais 
cuique adquiruntur.” 

* Dig., xviii. 1. 1, 2: “Eat autem 
emptio juris gentium.” Dig., xix. 2. 1 : 
a> Locatio et conductio c um naturali* 
ait et omnium gentium.” 

4 Dig., xliii. 26. 1 s “ Precarium eat, 
quod precibuB petenti utendum oon- 
ceditur tamdiu, quamdiu ia qui con- 
oessit patitur. t Quod genua liberali- 
tatia ez jure gentium dwcendit.” 



OHAP. IV.] 


SLAVERY AND PROPERTY. 


64 


Florentinus, 1 seems to show that his general theory of the 
origin of private property 'was much the same as that of the 
writers whom we have before examined. We should con- 
jecture that Florentinus is describing one of the forms of 
appropriation of things which were before nullius. However 
this may be, one thing is clear, that Florentinus treats of\ 
one form of private property as belonging to the jus naturals.) 
The institution of private property, then, to Florentinus is 1 
primitive and natural, and not like that of slavery, which is ' 
contrary to nature. So far then as our evidence goes, we canl 
only say that Florentinus agrees with the other writers ini] 
looking upon property as a natural institution, even though" 
he differs from them on the relation of the jus gentium to 
nature; and that with respect to the position of Ulpian we 
have no information. 

It only remains again to consider that passage from Her- 
mogenianus 2 which we have already had occasion to examine 
in connexion with the question of the contrast between the 
institutions of the jus gentium and those of the jus naturale. 
Again we have to lament our ignorance of the general position 
of Hermogenianus. We cannot but retain the impression that 
he is contracting these institutions with others which belong 
to the jus naturale or to the jus civile. We have at least to 
notice the description of the dominia distincta as belonging/ 
to the jus gentium, and we have the impression tha t he looks 
upon this form of property as belonging to a condition of 
things not perhaps entirely primitive. Our interpretation of 
Hermogenianus is naturally affected, as we have already said, 
by a comparison with the Institutes of Justinian® and the 
Etymologies of St Isidore; 4 but we have already cited these 
/and we need not again go over the ground. 

Our flxnminfttinn of the Homan Lawyers with regard to the 
origin and character of private property has* yielded us the 
following results. ’ / Those lawyers who, like Gaius, make no 

1 Dig., i. 8. 3: "Item lapilli, gem* regna condita, dominia distincta, a^ris 1 
ms ceteraque, qute in litore invenimus, termini poeiti,” &c. 
jure naturali nostra statim Bunt.” * Inst., i. 2. 2. 

a Dig., i. 1. 5: "Ex hoc jure gen- * St Isidore, Etym., v. 0 
tium introducta be 11a, discrete gentes, 
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distinction between the jus natwrale and the jus gentium 
dearly look upon the institution of private property as rational, 
just, and primitive. They know nothing of any condition of 
human life where private property did not exist It is likewise 
clear that Florentinus, although he distinguishes between nature 
and the jus gentium, also holds that private property iB natural, 
belonging to the /ms natwrale, and therefore primitive as well as 
rational. The position of Ulpian and Hermogenianus is un- 
certain. We have no means of arriving at any confident con- 
clusion with regard to their views, although we may incline 
to think that Hermogenianus very possibly reckoned private 
property as belonging to the jus gentium, and not to the jus 
natwrale. 

The Lawyers, then, do not, so far as the theory of property 
is concerned, give us much help in studying the development 
of the theory of a state or condition of nature,^ We have 
seen that with regard to the institution of slavery Ulpian, 
Tryphoninus, and Florentinus certainly seem to incline to con- 
trast the primitive with the actual, but there is no evidence 
of any tendency to develop this with reference to other in- 
stitutions. We have seen that this theory was current among 
the Stoic thinkers ; we shall find it again in the Fathers, and 
we shall see that Ulpian's distinction of the jus naturale from 
the jus gentium is one of the conceptions which ultimately 
gave it clearness and precision. But, except with reference 
to slavery, it does not appear that even the school (if we 
may call it so) of Ulpian developed the theory of the state 
of nature with any clearness, or indeed that the conception is 
very distinctly present to their minds at all, for even their 
treatment of slavery tends rather to fall in with such a theory 
than to be definitely and consciously, by them, related to it. 
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CHAPTER V. 

THE THEORY OF THE CIVIL LAW. 

We have seen with what emphasis Cicero maintains that all 
law is derived from the one eternal law of God, which is the 
same as the principle of justice and reason in man’B heart; we 
have seen how indignantly and scornfully he repudiates the 
notion that unjust laws are true lawB (jura), how emphatically 
he maintains that neither kings nor people can make that to 
be law which is not the expression of the eternal principles of 
justice. We have now to consider what is the principle and 
definition of the civil law in the great jurists. We must adopt 
the chronological method in examining our subject, for though, 
as we think, there is little trace of variation among the lawyers 
on this subject, yet we cannot but recognise the fact that there 
are some ambiguities in their statements, and at any rate we 
cannot arrive at the same certainty with regard to some of 
them as with regard to others. 

We commence our inquiry with Gaius, and, indeed, a sentence 
of his Institutes indicates the legal conception of the relation 
between the positive law of the State and the principles of 
reason, as clearly as any passage we can find. He iB speaking 
of the guardianship or tutelage of those who are under age, and 
says it ought to be a principle of the law of every State that 
those under age should be under guardianship, for this is agree* 
able to natural reason . 1 Natural reason is the guide and director^ 
of all civil legislation ; this natural reason is itself the source ofy 

1 Qaius, last., L 189: “Impuberea rationi conveniena eat, at b qai per* 
quidem in tutela e£e omnium obit- feotse tetatie non ait alteriua tutela 
•turn jure oontingit, quia id neturali regatur.” 
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the jus gentium, and therefore controls both the general lav of 
mankind and the particular law of any one State. The concep- 
tion of law as necessarily conformed to some general principle 
apart from the caprice of any individual or group of individuals 
is sufficiently indicated in this phrase. 

The matter is, however, much more completely developed by 
Marcianus early in the third century. He cites two most im- 
portant Greek definitions of law, whose significance for our 
purpose is very great. He first cites a definition of law put 
forward by Demosthenes and then one of Ghrysippns, whom 
he describes as “ philosophus summae stoics sapientise.” Mar- 
cianus makes no comment on these two definitions, and 
we may take it that he accepted them as representing his 
own conception of the subject. It is evident enough that 
the standpoint of the two writers is not by any means the 
same ; but, at the same time, there is a very substantial agree- 
ment between them on some of the most important points of the 
conception of law. In the first place, they both of them regard 
law in the general sense as being something which is related to 
the divine or universal order as well as to the regulation of any 
particular State. Every law, Demosthenes says, is discovered 
and given by God ; while Chrysippus treats law as the ruler I 
of all things both divine and human. Law, according to' 
Demosthenes, is intended for the correction of offences ; while 
Chrysippus says that it is the norm or standard of things 
just and unjust. Both Demosthenes and Chrysippus bring 
their definitions into relation with civil law, by defining law, 
in the sense in which they are using the term, as being 
that which all in the State must obey and as belonging to all 
living creatures which are by nature political. To these more 
general conceptions Demosthenes adds certain specific condi- 
tions of the civil law — namely, that it should be a$t forth by 
the wise man, aifd should be agreed to by the whole State : to 
these we shall have to return when we consider the nature, and 
, source of authority in the State . 1 

1 Dig., L 8. 2: “Nam et Demos. ttvtai Sti roAAi, ml piKurra Srt t S t 
theuee orator sio deficit: rovrt fori fori w6/ms rffptyi a nhy jtoi 8 'Apor Btov, 
vifiOt, f fdrru Mpdrous rperfat, wtl- SAy/i* Si iurtpirvr ppovlfiuv fwayip9m]ta, 
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These definitions oi Demosthenes and ChryBippus bring out 
very clearly what we have already seen is indicated by Gains, 
that civil law is to be regard ed, not primarily as expressing the 
will of any community or person in a community, but. as the 
particular application in any community of the principles of 
the universal reason and justice. This is indeed substantially 
the same view as that of Cicero. We do not suggest that 
Marcianus is to be considered as a strict disciple of the Stoic 
school; but clearly enough he, like Cicero, follows the Stoic 
conception of justice and law, as contrasted with that of the 
Epicureans or the later Academics. 

So far we have examined the opinions of those to whom the 
distinction between the jus naturale and the /us gentium, had no 
special meaning, and we have seen that this does not in the least 
affect their view of the relation between the civil law and the 
general or universal principles of justice. We turn to the view 
of Ulpian, as representing the new theory, and we find him 
maintaining the same view with greater detail, but on the same 
general lines. 

The compilers of the Digest open that work with a very 
significant and important statement by Ulpian on this subject . 1 
Nothing could well be clearer than the general tendency of 
these sentences. The jurist must understand that law is the 
art of the good and just, that it is his duty to study the 
meaning of tins, to distinguish the just from the unjust, to 
draw men to do what is good. The law, that is, which the 
jurist has to deal with, is not to be looked at simply as a 


! Si run btovolar ical ixovolur a/jiaprt)pi- 
tuv, ri\tus Si aurHiKri m otrli, na$' tin 
&xcurt Tpc<rf]Ket ffi y to a ir rp xi\u. 
Bed et philoiopfaue aummes stoics lapi- 
entife Cbrygippus sic incipit libroy quera 
fecit Tfpl r6p.au : 6 ripe t rdrrur fvrl 
SoffiA.«vt Stiuv T« ml hrSaurlvuv u pay- 
pdrter • 8 u Si abrhr rpscrarpi / r« olr cu 
run *a\ur ml tut alrxpur ml tpxorra 
ml ipytii6ra, sal card rovro Karim to 
tJrai SiKalur sal iSlrur sal run (puoti 
vaAiTisfis C(" ", TporratTucir p ir Sr 
voirnior, irayopturucbt Si Sr ei son)- 
Tier" 


1 Dig., i. 1. 1 : “ Juri oper&m da- 
turum prius nosse oportet, unde nomen 
juris descendat. Est autem a justitis 
appeilatum : cam ut eleganter Celsfu 
deficit, jus est art boni et eequi. Cujus 
merito quis nos saoerdotes appellet : 
justitiam namque colimus, et boni et 
EBqui nnti tiam profitemur, aquum ab 
iniquo aeparantes, licitum ab ilHcito 
discementes, bonos non solum metu 
pcanarum, verum etiam prsemiorum 
quoque exhorts tione efficere cupientes, 
veram nisi fallor philosopbiam, non 
simnlatam affectantes. " 
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aeries of positive regulations of any particular society, but 
rather as the expression of the perpetual principles of justice] 
and goodness, / 

These views are further illustrated in the well-known phrases 
in which Ulpian attempts to define the nature of justice, the 
main principles of law (jus), and the true character of juris- 
prudence . 1 These famous phrases, repeated constantly through- 
out the Middle Ages and later, may suggest to us that Ulpian 
was rather a facile and rhetorical than a profound thinker upon 
law : we may feel that these sentences, for all their admirable 
sound, carry us little further, and that we do not know much 
more about the nature of justice than we did. But regarded 
historically, these words are of the greatest importance, not 
merely as assuring us of Ulpian’s position, but as forming one of 
the most important links in the chain by which the theory of 
law of the ancient world was handed down to medieval and so to 
modem thinkers. The general view of Ulpian, then, is obviously 
the same as that of Marcianus and that which is indicated in 
the sentence of Gaius which we have already quoted. 

We have, however, another statement of Ulpian’s in which 
the relation between the civil law and the natural law is more 
specifically, but also more ambiguously, dealt with.* We 
cannot but regret that the compilers of the Digest have not 
preserved for us a more detailed explanation of these some- 
what ambiguous phrases. They are obviously capable of a 
meaning in harmony with the conclusions which we have 
drawn from the statements we have already examined, but 
they might also bear a somewhat different construction. It is 
easy enough to understand what Ulpian means when he speaks 
of the civil law as being something added to the jus commune, a 
phrase which seems to mean simply the jus naiwrale and ; us 
gentium, as being universal in their application, but it is not so 

1 Dig., i. 1. 10 s “ Juatitia eat con- * Dig., i. 1. 6 : "Jua civile eat, quod 
■tana et perpetua voluntas jua Buum neque in totum a natural! vel gentium 
euique tribuendi. Juris pnecepta aunt recedit, nee per omnia ei aerrit : itaque 
hffie; honeste vivere, ftlterum non leaders, cum aliquid addimua vel retrahimua 
auum euique tribuere. Juris prudentia juri communi, jua proprium, id eat 
eat divinarum atque humanarum rerum civile effleimua!' 
notitia, juati atque injuati amentia.” 
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easy to understand what he means by the jus civile as something 
which may take away from the jus commune. 

The first phrase which suggests itself as possibly furnishing 
us with the means of comment on Ulpian’s words is that 
phrase of Florentines which we have so frequently cited, 1 
slavery is an institution of the jus gentium and contrary to 
nature. It is true that Florentine is here speaking of the 
relation of the jus gentium to nature, but it would seem that 
the words might be applied to the relation of the jus civile to 
nature. Ulpian has expressed the same opposition, with ref- 
erence to the same institution. By the jus naturale, he says, 
men were bom free; by the jus gentium, they are enslaved; 2 
and in another place, as we have seen, he has contrasted the 
relation of the jus civile with that of the jus naturale on the 
subject of the equality of men. 2 

We seem to find in these phrases of Florentinus and Ulpian 
illustrations of what Ulpian may mean by the civil law as 
taking away something from the jus naturale ; but we are still 
far from clear as to how this is to be explained in conformity 
with the general conception of law which he seems to maintain. 
The word jus is, he has told us, taken from justitia; jus is the 
"ars boni et aequi ” ; of the lawyers he has said, “justitiam 
namque colimus et boni et sequi notitiam profitemur." Jus- 
tice, then, must reside either in the jus naturale or the jus 
gentium or the jus civile, or in all of them. It is possible to 
maintain that Ulpian does not connect it specially with the 
jus naturale. We have seen that his definition of that system 
of law leaves us very uncertain whether he had any clearness 
of conception about it ; but it is very difficult to suppose that in 
that case he did not find justice in the jus gentium, where, as 
we have seen, it would appear that the lawyers who take the 
same view as Gaius, found it 

We should suggest that the explanation may again be found 
in the relation of the conceptions of Ulpian and Florentinus 
to the theory of a natural state antecedent to the conventions 
of organised society ; and that, jnst as Seneca looks upon the 
institutions of property and organised government as the 
1 Dig., i. 6. 4. * Dig., L 1. 4. * Dig., 1. 17. 82. 
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result of the progress of vice among men, and yet regards 
them as adapted to, and therefore justifiable under, the actual 
conditions of human life, so Ulpian and Florentinus may 
conceive of the jut civile as differing from the jus naturals, as 
the conditions of the conventional life differ from those of the 
natural, and yet as being just under the actual conditions of 
human life. We shall see that this is the explanation which 
the Christian Fathers furnish of the contrast between the 
primitive or natural conditions of human life and the actual ; 
and the fact that in this matter Seneca seems to represent a 
current Stoic tradition encourages us to think that the lawyers, 
like Ulpian and Florentinus, may have been influenced by some 
such ideas, even though they were not very clearly conscious of 
their influence. 

There remains to be considered a sentence of Paulus, a con- 
temporary of Ulpian. We have already mentioned this phrase, 
and must now reconsider the passage with relation to th^i* 
subject we have in hand. Paulus Bays that we may define law 
in different fashions : in one way when we speak of that which 
is always just and good, this is jus naturals ; in another way 
when we speak of that which is useful to all or the majority 
in any State, this is jus civile . 1 At first sight we seem here 
to have a frank recognition of the utilitarian and interested 
character of civil law, and might feel inclined to think that 
Paulus must represent that tradition which so much angered 
Cicero, that law is merely that which is convenient to those 
who have power in any State. It is of course possible, though 
not probable, that this may be the case. We do not know that 
there is any reason to* maintain that such opinions were not 
current at the time when Paulus wrote, and that he might not 
have been influenced by them. At the same time, in the ab- 
sence of any other clear trace of such a view in the Digest and 
Institutes, we feel rather disposed to think that Paulus used 
these words without any great care, and that we therefore must 

1 Dig., L 1. 11: “Jus pluribua modo, quod omnibus But pluribus in 
mod is dioitur, uno modo, cum id quod quaque oivitate utile eat, ut eet jus 
semper aequum ac bonum set jua dici- civile.” 0 
tur, ut eet, jua naturals. Altero 
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not press their significance to those conclusions which might be 
drawn from them. We think that he very probably intended 
nothing more than a contrast between the perpetual principles 
of justice embodied in, or represented by, what he calls the jus 
naturale, and the temporary and changing application of those 
principles as adapted to the varying circumstances and varying 
desires of the members of any State. 

We have seen then, that, except so far as there may be 
some doubt about the position of Paulus, the Roman Jurists 
of the second century hold a clear view of the relation of the 
civil law to the principles of justice ; whether these are looked 
upon as embodied in the jus naturale or the jus gentium. They 
hold with Cicero that the civil law is organically related to the 
ultimate law of reason and justice ^ that it is not merely the 1 
expression of the capricious will of the lawgiver, but con- 
stantly tends, at least, to embody, to apply to the actual con- 
ditions of life, principles which are of perpetual obligation.' 
We have seen that it is possible that the judgment of some of 
these may have been perplexed by their own distinction between 
the jut naturale and the jus gentium, that they may have felt 
that actually existing or universal institutions could not be con- 
sidered to belong to the primitive and perpetual principles 
of life, while they were not prepared to condemn them. This 
only illustrates a perplexity of mind, which was indeed 
a natural result of the perpetual ambiguity in the concep- 
tion of social justice in relation to the ideal justice, whether 
this is regarded as belonging to the past or to the future. 
The regulations of society ought to be just, and yet we are 
constantly compelled to amend them. Their claim to the 
obedience of man is founded upon the fact that they represent 
justice, and yet they never are in the complete sense of the 
word just. The perplexity with regard to the past found a 
solution for many centuries in the theory of a* change in the 
condition of human nature, in the judgment that principles of 
perfect justice which were adapted to a condition of perfect 
innocence cannot well be adapted to a condition of vice and 
imperfection. Injthe eighteenth century, when many thinkers 
understood very imperfectly the social significance of.Jbg, 
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faultiness of human nature, the difficulty resulted in the 
revolutionary bias given to the conception of the return to 
nature. Gradually men have turned back to the conception 
of perfect justice as belonging to the future, as being the 
ideal towards which the institutions of society tend, the 
principle which governs their development ; but the difficulties 
of the actual condition have not therefore been completely 
solved. It is a thing worthy of note how few have recognised 
the significance of the most resolute modem attempt to suggest 
a solution, the attempt made hy Rousseau in his theory of 
the “General Will.” In England Professor T. H. Green and, 
recently, Mr Bosanquet are among the very few who have 
recognised the real importance of that theory. 
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CHAPTER VI. 

THE SOURCE OF POLITICAL AUTHORITY. 

We have still to consider the theory of the Roman Lawyers 
with regard to one very important subject, the source of 
authority in the State. It will be remembered that we found 
in Cicero a very interesting tendency towards a conception of 
liberty, as identified with a share in the control of the Stated 
The Roman Lawyers of the second century and onwards deal 
briefly indeed, but very distinctly, with the question of the ulti- 
mate source of authority in the State, and we think that, so far, 
they do very clearly carry on the tradition represented by Cicero. 

I They do not conceive of the Roman citizen as having any direct 
share in the actual administration of the Commonwealth, bnt in 
Jtheir view the Roman citizens are the sole ultimate source of] 
{authority, whether legislative or administrative. The relation of* 
their view to that of Cicero is interesting, but much more im- 
portant is the connexion between their theory and the demo- 
cratic theory of mediaeval and modern times.'V The mediaeval 
theory of the social contract, which, so far as we know, was 
first put forward definitely in the end of the eleventh century, 
may have relations with such ancient forms of the theory as 
are perhaps suggested by Cicero 1 and had been developed by 
Plato* and perhaps by authors whose works have now dis- 
appeared. We shall see that the mediaeval theory is related 
primarily to the traditional ideas of the Teutonic races on 
government, and to the course of the history of the Teutonic 
empire and kingdoms. syRut at the same time, the theory 
of the Roman Lawyers with respect to the people as the 
1 Cicero, He Rep., iii. 18. * Pie to, Lewi, iii. 684. 
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sole ultimate source of authority in the State seems to us to 
be clearly an undeveloped form of the theory of contract. 
We might call it the theory of co nsent, which is not the 
same thing as the theory oF contract in any of its forms, but 
is the germ out ofWlllull the theory of contract might veiy 
well grow! When we discuss the theories of the mediaeval 
writers in detail we shall have to consider what traces there 
are of the direct influence of this aspect of the legal view, ete 
shall certainly recognise that they were acquainted with it . v In 
the meanwhile we consider the Homan Lawyers as expressing 
one aspect of the theory out of which the mediaeval and modem 
democratic conception of the State has grown. V 

Few phrases in the Digest are more familiar than that of 
Ulpian, “ Quod principi placuit, legis habet vigorem " ; 1 some- 
times at least it has been forgotten that Ulpian continues, “ ut- 
pote cum lege regia, quse de imperio ejus lata est, populus ei et 
in eum omne suum imperium et potestatem conferat.” Few , 
'phrases are more remarkable than this almost paradoxical 
description of an unlimited personal authority founded upon a 
purely democratic basis. The Emperor!a.wilJjLS l aw, but only 
because the people choose to have it jao. Ulpian’s words sum I 
up in^a - s£gie~pBfas<rtbB universal theory of the lawyers; so 1 
far as we have seen, there is no other view known to the 
Homan jurisprudence. From Julianus, in the earlier part of the 
second century, to Justinian himself in the sixth, the Emperor 
is thejiource of Jaw^but^ only because the people by their owm 
legislative act have made Hinfso." ~The matter is of such uhport-j 
ance that we must justify this judgment by an examination of 
all the writers of the Digest who, so far as we have found, refer 
to the question. 

The earliest discussion, in the Digest, of the authority which 
lies behind the civil law of Home is, so far as we have seen, con- 
tained in a citation from .Tnlianiu^ a jurist of the period of 
Hadrian and the Antonines. He is cited to illustrate the place 
of eustjHB ir 1(tq T and says that custom has rightly the force of 
law, inasmuch as law derives its authority from the people, and 
it is immaterial whether the people declares ( its will by vote or 

» Dig., i 4. l. 
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b y custom . 1 .^It is certainly interesting to observe this un- 
compromising and dogmatic statement of the authority of the 
people in making and unmaking laws {leges). It might indeed 
be urged that lex is the distinctive name for the legislation of 
the populus, and that we must not therefore press the phrases 
of Julianus to mean that leges are the only forms of law. We 
shall presently see that Gaius, in his classification of law, dis- 
tinguishes the lex from other forms of law: whether this 
distinction is here present to the mind of Julianus may perhaps 
be doubted; but if it is, we shall also probably judge that 
Julianus, like Gaius, looks upon the lex of the whole people as 
the original form of law, from which all other forms are 
descended. 

Gaius has furnished us with a general definition of the nature 
of the civil law in that passage which we have had occasion to 
quote several times . 2 * * * * * * 9 We must now examine the words with 
which he carries out the definition in detail, with regard to the 
Boman State . 1 It might seem at first sight that there are here 
as many authorities as there are forms of law, but a closer 

1 Dig., i. 8. 32 : “ Inveterate qui jus edicendi ha bent, responsis 

oonsuetudo pro lege non immerito cue- prudentium. Lex est quod populua 

toditur, et hoc est jus quod dicitur jubet atque constituit. Flebiscitum 

moribus conatitutum. Nam cum ipsa est quod plebs jubet atque oonstituit. 
leges nulla alia ex causa noa teneant, . . . Unde dBm potrich dice bant 

quam quod judicio populi recepto sunt, plebiscites se non teneri, quia sine 

merito et ea, quea sine ullo acripto auctoriteti eorutn facta essent: aed 

populus probavit tenebunt omnes : posts* lex Hortensia lata est, qua 
nam quid interest suffragio populus cautum est ut plebiscite univenum 
voluutatem suam declaret an rebus populum tenerent ; iteque eo mode 

ipsis et factia ? Quare rectissime etiam legibus exsequata sunt. Senatus-con- 
illud receptum est, ut leges non solum sultum est quod senstus jubet atque 
suffragio legis latoris, sed etiam tacito constituit, idque legis vioem obtinet, 
consensu omnium per deeuetudinem quam vis fuerit quseutum. Constitutio 
abrogentur." principis est quod imperetor decreto, 

9 Gaius, Inst., i. 1. ; Dig., i, 1. 9 : vel edicto, vel epistola constituit, nec 
" Quod quisque populus ipse sibi jus umquam dubitatunf set, quin id legis 
constituit, id ipsius proprium est, voca- vioem obtineat, cum ipse imperator par 
turque jus civile, quasi jus proprium legem imperium accipiat. Jus autem 
civitatis. ” edicendi habent magistratus populi 

’ Gaius, Inst., i. 2. -7.: "Constant Romani. . . . Besponsa prudentium 
autem jura populi Romani sx legibus, sunt sententiee st opiniones scrum 
plebiscites, senatus ■ ccssultis, oonsti- quibus permissum est jura oondere.” 
tutionibus prinoipum, edictis sorum 

VOL. L ■ 



POLITICAL THEORY OP ROMAH LAWYERS, [pabt It 


observation shows ns that ultimately these come back to the . 
authority of the whole populus, It is they and they alone who j 
have "tlie power~oTThaking-a lex, and all other authority is I 
derived from this.-"/ Thus the plebiscitum, or law made by theQ 
plebs alone, without the other classes, only has the force of law 
because this was decreed by the lex ffortensia. The constitution 
of the prince, in the same way, has the force of law because the 
emperor receives his imperium, per legem,. The magistrates have 
the /us edicendi, but this no doubt is derived from their election. 
The Besponm Prudentium, if they all agree, have the force of 
law, but this is because such an authority is given to the juris- 
consults. The only form of law of which we cannot definitely 
conclude, from this statement of Gaius, that its authority can 
be traced back to the people, is the Senatus consultum. Gaius 
does not define the mode in which this form of law came to be 
recognised as such. Pompon iuB suggests that it was due to the 
growing difficulty of getting together the populus as the Roman 
population increased r 1 both he and Gaius seem to look upon the / 
legislative authority of the Senate as tacitly recognised, though, 
as Gaius seems to indicate, at first there was hesitation about it. 

The same theory of the source of authority is put before 
us in that very interesting account of the origin and develop- 
ment of the Roman legal system, by Pomponius, a con- 
temporary of Gaius, to which we have jusT referred . 2 In this 
we have a succinct history of the Roman law from the time 
of BomBlflfl-iiQWii -ta Jhe organisation j?f the Imperial system. 
The most important pointB in this are as' follows. At first 
there waB no certain lex or jus in the State, and all things were 
directed by the kings. Romulus first began to propose definite 
laws (leges) to the people. After the explosion of the kings 
these laws went out of use, and for some time the Roman 
people was governed rather by uncertain usages and customs 
than by definite laws. At last ten men were appointed to pro- 
cure laws from the Greek cities, that the State might be founded 
on laws (leges), and they were given supreme authority in the 
State for a year, to put these into order and to correct them if 
necessary, and to interpret them with such authority that there 

1 Dig., L 2. 2, 9. » Dig., i. 2. 8. 
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should be no appeal from them. These laws, to which the name 
of the laws of the Twel ve Tables was given, were finally adopted. 
They needed to be interpreted by the great lawyers, and ont of 
this interpretation grew up that form of jus connected with 
th e prudentea, the jus Which ia “proprium jus civile, quod Bine 
scripto in sola prudentium interpretations coneistit.” Then on 
the basis of these laws were founded the “ legis actionea.” Later 
it came about that there was a dispute between the plebs and 
the patres, and the plebs made laws for themselves which were 
called pl ebisc ita . 1 * * When the plebs had been brought back 
and much discord had arisen with respect to these plebiscita, it 
was finally agreed that they should be recognised as leges, and 
this was sanctioned by the lex Hortenaia* Then, the people 
growing so numerous that it was difficult to gather together the 
populus, or even the plebs, the very necessity of the case made 
it necessary that the Senate should be charged with the care of 
the State, and the Senate began to issue decrees : this form of 
law was known as Senattu cormdtum * At the same time the 
magistrates who declared the law issued their edicts, that the 
citizens might know exactly the jus under which cases would 
be decided. Finally it became necessary that one man should 
be charged with the care of the State; a prince was created, 
and he was given the authority, that whatever he should ordain 
should have the force of law . 4 

It is interesting to observe the laborious care with which 
Fomponius explains each new development in the legal system. 
By his presentation of the subject we see again that, with the 
exception of the Senatus conmltum, every form of law derives 

1 Dig., i. 2. 2, 8 : “ Evenit ut plebs quidquid eonstituisset observabatur, 
in discordiam cum patribua perven* idque jus apellabatur senatus con- 
iret et secederet sibique jura constit- sultum." 

ueret qora jura plebiscita vocantur.” 4 Dig., i. 2. 2, 11 : “Novissime, aicut 

a Dig., L 2. 2, 8 : “Pro legibus ad paudores juris constituendi vis* 
placuit et ea obeervari lege Hortenaia : transisse ipais rebus dictantibus vide- 
et ita factum eat, ut inter plebiscita et batur per partes, evenit ut neoeasa 
legem species constituendi interesset esset reipublicse per unum oonanli 
poteataa autsm eadem esset” (nam Benatus non periods omnee pro- 

* Dig., i. 2. 2, 9 : “ Necessitas ipsa vincias probe gerere poterat) : igitur 
cur am reipubliete ad sAatum deduxit ; constitute prindpe datum eat ed jus 
ita ocepit senatus se interponere et ut quod eonstituisset, return esset.'* 



68 POLITICAL THEORY OF ROMAN LAWYERS, [past II. 


its authority ultimately from the populus. This is especially 
important with respect to the Imperial power, and here indeed 
POmponius’s phrases are almost apologetic in their anxiety to 
account for the legislative authority of the Emperor. The 
historical value of Pomponius’s account is of course a very 
different matter from its interest to us : so far, indeed, as we 
are concerned, this is quite immaterial ; we are only concerned 
with his narrative as illustrating the political theory of the 
second century, and for that purpose it is invaluable. 

Early in the third century we come to Marcianus, whose 
citations from Demosthenes and Ghrysippus we have already 
examined in another connexion. We must return to the 
first of these in relation to our present inquiry. His words 
are as follows : " This is law which all men should obey 
for many reasons, and especially because every law is a thing 
found and given by God, a judgment (Soyfia) of wide men, a 
correction of voluntary and involuntary transgressions, a 
common agreement of the State, in accordance with which all 
those who are in the State should live .’’ 1 We have already 
discussed the significance of the first part of this definition: 
for our present purposes the important phrases are two — that 
a law is something decreed or advised by wise men, and some- 
thing adopted by the common agreement of the State. This 
latter part of the definition is adopted by Papinian, a contem- 
porary of Marcianus: his definition is, with slight modifica- 
tion, evidently taken from that of Demosthenes . 2 In this 
definition, then, it is clear that the immediate source of the 
authority of the law of any State is the agreement of the whole 
State, and we may take it that it governs the short general 
description of the civil law given by Papinian in another place, 
where he Seals with it in very much the same terms as Gaius : * 
we are entitled to interpret this classification by the definition 
to which we have just referred. 

We have, then, come down to the time of Ulpian, with whose 

1 D>g'i >• 8- 2. See p. 60, note 1. munis republics sponsio.” 

1 Dig., i, 8. 1 : "Lex est commune ' Dig., i. 1. 7 : “ Jus autem civile 
pr septum, virorum prudentium con- est quod ex legibus, plebis scitia 
sultum, delictorum qua sponte vel sanetus oonsultit, deoretis prinoipum, 
ignores tie oontrahuntur ooercitio, com- auctoritate prudentium venit." 
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sentence on the Imperial authority we commenced onr inquiry. 
We are now in a position to recognise that his statement, that 
the authority of the prince is derived from the fact that the 
people have by the lex regia conferred on him all their authority, 
is strictly in harmony with the political theory of all the earlier 
jurists. But we can trace the same theory down to the time of 
Justinian himself. In a rescript of Theodosius and Valentinian 
of the year 429, the relation of the Imperial authority to the 
Aw is expressed in very clear and forcible terms. Theodosius t 
and Valentinian say that the prince is bound by the laws, for' 
his authority is drawn from the authority of the law. 1 * * Nothing i 
could well be plainer than this statement, nothing could show 
more clearly that the theory of Ulpian is still the theory of the 
fifth century. And, finally, in the rescript which is prefixed to 
the Digest, we find Justinian himself referring in explicit terms 
to the ancient law by which the Roman people transferred all 
their authority and power to the Emperor* 

It is true that in Justinian we also find some trace of a con- 
ception out of which there grew another theory of the author- 
ity of the ruler. The first words of the rescript we have just 
quoted are, “ Deo auctore nostrum gubernantes imperium, quod 
nobis a ctelestd majestate traditum est." 8 In another rescript, 
also prefixed to the Digest, we read, “quia ideo imperialem 
fortunam rebus humanis deus prseposuit, ut possit omnia quse 
noviter contingunt et emendare et componere et modis et regulis 
competentibus tradere.” 1 In another place still, he speaks of 
Qod subjecting all laws to the Emperor, whom He has given to 
men as a living law. 8 These phrases may be compared with 
those of Seneca and Pliny, to which we have already referred,® 

1 Codex, i. 14. 4 : “ Digua vox majee- Romani in imperatoriam translate sunt 

tate regnantis legibus alligatum se potestatem.” 
principem profited : adeo de auctori- 8 Cod., i. 17. 1. 

tate juris nostra pendet auctoritas. 4 * * * Cod., i. 17. 2,^8. 

Et re vera majus imperio est aubmittere 8 Hovel., cv. 4 : Tliyrur Si Si > tS» 

legibus prinoipatum. Et oraculo prte- •Iprifdi/tw four ii &aai\i<i>s 

sentis edicti quod nobis licere non rvxv, fS y* sol abrobs 6 9tbs robs rifiws * 

patimur indioamus.” MBiiKt vApov a brii* tpfyvxpp «ara- 

8 Cod., i. 17. 1, # 7 : " Cum enim wAp^w ArOpAwoit. 
lege antiqua, qua regia nnncupabatur, 8 See p. SI. 

«mne jus omnisque potestas popuii 
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and with the patristic conception of the relation between God 
and the ruler, which we shall presently have to examine ; but 
in themselves the words of Justinian can hardly be pressed to 
mean more than that the providence of God rules even over] 
the matters of the State. * 

From the second century, then, to the sixth, we have seen 
‘ that the Boman law knows one, and only one, ultimate source of 
political power, and that is the authority of the people.^ It 
may of course be said that this is the merest abstract theory, 
that during this time the Imperial power was obtained by 
every method, but never by that of popular appointment ; that 
the legislative authority of the people was only a name and a 
pretence, and it must be noticed that Justinian seems even to 
speak of the Emperor as the sole 1 legis lator, as though, in 
fact, the legislative action of the Boman populus had wholly 
ceased. But still the theory of the ultimate authority of the 
people subsisted, and so came down till it touched the new^ 
Teutonic theory of law and political authority, a theory which 
again knew nothing of any legislative authority in the State 
apart from the whole body of the State. V 
We think that the legal theory, that all political power is 
derived from the people, is at least one of the sources from 
which the theory of the social contract sprang^ ' It is far from 
being the same theory, but it seems to us to represent an ele- 
mentary form of the same conception. The Boman lawyers 
indeed usually deal with the matter only from the point of 
view of the Boman Commonwealth, but this is not always the 
case. Papinian, and MarcianuB in his citation from Demos- 
thenes, 8 define law in terms of universal application. And, after 
all, the Empire was to the Boman much the same os the world. 
The principles which belonged to it were at least the principles 
of the civilised world, and their application to the conditions of 
the world at large was natural and easy. 

1 Cod., i. 14. 12, 8 and 4. 


* See p. OS. 
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CHAPTER VII. 

THE POLITICAL THEORY OP JUSTINIAN'S INSTITUTES. 

We have so far examined mainly the jurists of the second and 
third centuries, and have endeavoured to make ourselves clear as 
to the general character of the political theory which they rep- 
resent. We have observed that their theory is not something 
fixed, but that we can trace the changes of legal opinion, 
in the couree of these centuries, with regard at least to 
some subjects. It is for our purpose important that we are 
able to compare these views with those of the lawyers of the 
sixth century as embodied in the Institutes of Justinian. From 
such a comparison we are able to arrive at some conclusions 
with regard to the permanent tendencies of the legal traditions, 
to judge, with respect to certain of them, which ultimately 
tended to predominate. It must at the same time be con- 
fessed that the compilers of the Institutes were so anxious to 
express themselves in the phrases of the great lawyers of the 
second and third centuries that it is often difficult to be quite 
certain as to their own opinions. It is difficult to imagine that 
the compilers were not aware that the passages they quote from 
different writers often represent views inconsistent with each 
other, and yet they do actually sometimes join together in the 
same passage citations which are completely out of harmony. 

This carelessness of construction is nowhere 'more noticeable 
than it is with reference to the theory of the law of nature. 
We think that the opinion of the" authors of the Institutes on 
the subject is clear and distinct, bpt it must be admitted that 
occasionally thej* embody in their work phrases which belong 
to another view. Their general position will be sufficiently 
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shown by a few sentences: "Dioendum est igitur de jure 
privato, quod est tripertitum ; collectum est enim ex naturalibus 
prteceptis aut gentium aut civilibus .” 1 * * * * * * This dogmatic statement 
of the threefold character of law is followed by the definition of 
the jus naturals which is cited in the Digest from Ulpian, and 
then by the definition of the jus gentium from G-aiua’s Institutes, 
and a description of the jus civile ; * they add that account of 
the jus gentium which we have had occasion to notice before . 8 

The fact that the compilers of the Institutes follow Ulpian 
in distinguishing the jus gentium from the jus naturale is cer- 
tainly dear enough. It is true that the first two passages 
we have just mentioned are quoted directly from Ulpian, but 
the last mentioned is not taken from any known source 
(with the exception of the words, “Jure enim naturali ab 
initio,” &c.) We have already suggested that it may be 
related to that passage from Hermogenianus * which we have 
already mentioned, but the explanation of the origin of the in- 
stitutions is not contained in the passage from Hermogenianus, 
as we have it in the Digest At any rate, whether these 
phrases are wholly borrowed or partly original, they do very 
dearly show that the compilers of the Institutes disting uished 
between the jus naturale and the jus gentium, and the last 
passage gives us some indication of their conception of the 
nature of the distinction. 

Before we discuss the meaning of the jus naturale in the 
Institutes, we must examine one passage which seelns directly 
to contradict those which we have just considered!? ^This 
passage is contained in the first title of the Second Book of the 
Institutes, a title which deals with certain general questions of 
property . 8 This passage is evidently founded upon those words 


1 Inst, i. 1. 4. 

1 Inst., l 2. 

8 Inst., i. 2. 2: " Vui autem gentium 

o mnj humano generi commune est 

Nam usu exigents et humanis necessi- 

t&tibus gen tea humans qutedam sibi 

oonstituerunt : belle etenimorta sunt et 

captmtetee secuts et serritutes, qua 
■uat juri naturali oontnrie. Jure 
enim naturali ab initio o tunes homines 


liberi na soebentur. Ex hoc jure gen- 
tium et omnes pane contractus intro* 
duoti sunt, ut emptio venditio, locatio 
conductio, sodetas, depositum, mu- 
tuum et alii innumerabiles." 

4 Dig., 1 1. 6. See p. 42, note 1. 

0 Inet., 1L 1. 11 : ** Singulorum 
autem hoxninum multia zoodu fee 
flunt : quarundim anim rerum do* 
minium neacdsoimur jure naturali, 
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of Gaius’s in the Digest, which we have already several times 
had occasion to quote, 1 but the compilers of the Institutes 
have made several important changes. In the first place, 
they have substituted the words "jure naturali, quod sicut 
diximns appellatur jus gentium" for Gaius’s words, “jure gen- 
tium, quod ratione naturali inter omnes homines perseque ser- 
vatur.” Next, they have written “ Palam est autem vetustius 
esse naturale jus, quod cum ipso geuere humano rerum natura 
prodidit ” in place of Gaius’s “ Et quia antiquius juB gentium cum 
ipso genere humano rerum natura proditum est”; and finally, 
they have added the last clause. The two latter pointB are in- 
teresting, but the real difficulty is raised by the first sentence. 

We have just seen that the authors of the Institutes separate 
the jus naturale from the jus gentium. It is difficult to under- 
stand what they can mean by saying that the law of nature is 
called the jus gentium : they not only say this, but add that 
they have said it already, while we can find no trace of any 
such statement in the earlier parts of the Institutes. The form 
of the statement suggests that we may have here a quotation 
from some otherwise unknown source. We can only conjecture 
either that this is the explanation of the phenomenon, or that 
this is to be found in the fact that the passage forms part of 
a title which deals with the theory of property, consisting for 
the most part of citations from Gaius, Marcianus, and other 
jurists who identify the jus naturals and the jus gentium, and 
that the editors have adapted their language to this fact. The 
statement is certainly perplexing, but it seems impossible to 
allow this phrase to change the conclusion which we derive 
from the clear and repeated statements which we have already 
examined. There can be no doubt that normally the authors 
of the Institutes did distinguish the jus naturals from the 
jus gentium. 

Their formal definition of the jus naturale * is, as we have 

quod sicut diximua appellatur jus gen- enim jura tunc cceperunt, cum et civi- 
tium, quarundam jure civili. Com- tates condi et magistrate creari et 
modius eet itaque a vetuetiore jure in- legea acribi cceperunt.” 
cipere. Palam eat autem vetuatiue ease 1 Dig., xli. 1. 1. See p. 37, note 2. 

naturale jua, quod cifm ipao genere 1 lost., i. 2. 

humano rerum nature prodidit : civilia 
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seen, the same as that ot Ulpian, — that is, they reproduce 
that definition which suggests that the jus naturals means little 
more than the instincts common to all animals. Bnt whatever 
may be the case with Ulpian, this definition does not appear 
to present at all a complete account of the view of the authors 
of the Institutes. At the close of the same title they use 
phrases descriptive of the jura naturalia which seem to convey 
quite another conception, the conception of their divine and 
immutable character . 1 The matter may be illustrated from 
other passages. In the Third Book of the Institutes we find 
a phrase of much significance . 2 The “natural laws'* here 
are equivalent to permanent and divine principles of life 
which are superior to the civil law, and to which the civil law 
ought to be conformed. In the same title we find the action 
of the prsBtor.in admitting emancipated children to a share 
in the inheritance of their parents, described as being due to 
the sense of “naturalis sequitas .” 8 Again, the same title and 
the next, in dealing with the changes of the law of succession 
in relation to females and their representatives, describe certain 
changes in the civil law as being due to the feeling that the 
old law was contrary to nature and to the inspiration of a 
humaner sense . 4 Natural laws are divine and ought to govern 
and correct all other forms of law, for they represent the per- 
manent principles of justice and humanity. This is evidently 
quite another view of the jus naturals from that which may 
Beem to be expressed in the formal definition of Ulpian which 
the Institutes cite. It would appear, then, that whatever 
uncertainty we may feel as to the meaning attached to the 
jus naturals by Ulpian and his contemporaries, by the sixth 
century the phrase was certainly taking that meaning which 

1 Inst., i. 2. 11: " Sed naturalia * Inat, iii. 1. 9: “Sedpnetornatundi 
quidem jura, quss apud omnea gen tee equitate motue dat eis bonorum pos- 
peneque servantuf, divine quadam pro- seaiionem. " 

videntia constitute semper firma atque 4 Inet., iii. 1. 15 : “Divi autem prin- 
iinmutabilia permanent : ea vero, qua oipea non pasei aunt talem contra 
ipsa aibi quffique civitee constitute, asepe naturam injuriam erne oompetenti 
mutari aolent vel tadto coneenau populi emendatione relinquere.” Inat, iii. 
vel alia poatea lege lata.” 2. 3a, “ humano propomto,” and 7, 

4 Inat, iii. 1. 11: "Katuralia enim "hnmanitate ahggerente.” 
jura ci vilia ratio peremere non poteat.” 
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it has throughout the Middle Ages aud later — that is, that 
the jus naturale means that body of principles of justice and 
reason which men can rationally apprehend, and which forms 
the ideal norm or standard of right conduct and of the justice 
of social institutions. 

We do not mean that the authors of the Institutes had arrived 
at any perfectly clear judgment on the matter, — on the contrary, 
the fact of their reproducing Ulpian’s definition shows us 
sufficiently clearly that this was not the case, — but we think 
that the tendency of their thought is clear enough, that they 
show us the development of a conception which in the second 
century was still unformed and indistinct. We have seen that 
the jus gentium was by Gaius conceived as embodying the 
principles of justice and reason, that indeed the jus gentium in 
Gaius is practically the same thing as the jus naturale in Cicero. 
The conception, therefore, of a principle of law, apprehended by 
reason as lying behind all positive law and embodying tbe 
principles of justice and reason, was not new. The new thing 
was simply the distinction between this ultimate law and the 
jus gentium. 

We have already considered the question of the causes 
which led to this distinction. We think that in the main it 
must have arisen from the judgment that certain institutions, 
which were actually universal, could not be looked upon as 
having been primitive or natural in the full sense of the word. 
It is round the question of slavery that this distinction, as 
far as our evidence goes, seems to take shape in the legal 
writings, and this, again, seems to be related to the ques- 
tion of natural equality. But the conception could be ex- 
tended easily to other conditions and circumstances of life. 
The distinction between the jus naturale and the jus gentium 
seems, then, to be very clearly related to the distinction between 
the primitive state of nature and the conventional organisation 
of society. The writers of the Institutes do not deal with this 
directly and explicitly, but in two passages at least they seem 
to come a good deal nearer to it than any writer cited in the 
Digest, with the possible exception of Hermogenianus. We 
have already quoted these passages, but must do so again. The 
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first comes after the definition of the tripartite law, and resumes 
the description of the jus gentium which had been first given in 
the words of Gaius, This passage, which, as we have already 
mentioned, is not drawn from any known source, though it 
reminds us of Hermogenianus, seems quite clearly to imply a 
contrast between the primitive conditions of human life and the 
time when the conditions and institutions referred to came into 
existence. 1 The other phrase comes at the end of that passage 
which we have already mentioned in discussing the relation of 
the jus naturale and the jus gentium, . 2 In this passage, as we 
have already seen, the authors of the Institutes have spoken 
of the jus naturale and the jus gentium as being identical, and 
therefore the primitive condition is not thought of under terms 
which belong in any exclusive sense to the jus naturale. But 
the writers of the Institutes do seem clearly to conceive of a 
time when States did not exist, nor magistrates, nor written 
laws. That is, they seem to contrast the primitive conditions 
of human life, in which such institutions as those mentioned 
did not exist, with the later time when they did. 

The treatment of slavery in the Institutes is the same as that 
in Ulpian, Tryphoninus, and Florentinus ; indeed, with the excep- 
tion of the words, “ bella etenim orta sunt, et captivitates secutae, 
quae sunt juri natural! contraries,” 8 they simply reproduce the 
phrases of Ulpian and Florentinus, ‘‘Jure enim naturali ab 
initio omnes homines liberi nascebantur,” * and “ Servitus autem 
est constitute juris gentium, qua quis dominio alieno contra 
naturam subjicitur.” 6 

We need not say anything as to the theory of property in 
the Institutes : it does not seem to differ in any way from that 
presented in the Digest. The compilers simply put together 
in shorter form the same views as those which we have seen to 

1 link, i. 2. $ : “ Jus autem gen- vetustius esse naturale jus, quod cum 
tium omni humauo generi commune ipso genera humano rerum natura 
est. Nam usu exigents et humanis prodidit : drills enim jura tunc eoeper- 
neceasitatibuB gentes human® quredam unt, cum et civitates condi et roagia- 
sibi cosstituerunt : bella etenim orta tratus creari et leges acribi coeperunt." 
sunt et captivitates eecut® et servi- * Inst., i. 2. 2. 
tutes qua sunt juri naturali con- 4 InBt., i. 2. ,2. Of. Dig., L 1. 4. 
trariee.” * Inst., i. 3. 2. Cf. Dig., L 5. 4, 

9 Inst., ii. 1. 11 : “ Palam est autem 
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be generally held by the jurists of the second and third cen- 
turies. They throw no further light on that interesting passage 
from Hermogenianus on which we have commented. 

And again we find the same thing to be the case with regard 
to the theory of the relation of the civil law to the general 
principles - of law : the writers of the Institutes begin their own 
treatise with Ulpian’s definition of justice and of the general 
character of jurisprudence , 1 but they add nothing. And so, 
again, with regard to the source of the authority of the civil 
law. They define the varieties of the civil law and the source 
of their authority mainly in the words of Gaius and of Ulpian.* 
They represent the same tradition which we have seen to be 
characteristic of all the legal theory of Kome from the second 
century to Justinian, that the Boman people are the ultimate 
source of the authority of the civil law of Borne® 

The Institutes then furnish us with valuable information as 
to the development of the theories of natural law and the 
natural state between the second century and the sixth, and 
seem to show us that, with regard to the other subjects into 
which we have inquired, the legal theory continues during these 
centuries unchanged. 

Looking back now on our examination of the political theory 
'of the Boman lawyers, we feel it in the first place important to 
observe how very small a place such theory occupies in their 
work. We have been compelled to take up a considerable space 
in our discussion of this, but that is simply due to the fact that 
the subject is obscure, and that there are many points whose 
interpretation presents some difficulties. The references of the 
lawyers to the theory of politics are few in number, and some- 
what slight, if not superficial, in character. We cannot pretend 
to think that the lawyers contributed much to the philosophy 
of the State by their own reflections, but in reproducing the 
theories current among intelligent men they probably did much 
to give them a precise and definite character, and the mere fact 
of the embodiment of such theories in the technical law-books \ 
could not but give them a new importance and influence. TheJ 

1 Inst., L 1. 1. Cf. Dig., i. 1. 10. 9 Inst., i. 2. 3-8. 9 Inst., i. 2. S. 
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influence of the lawyers in the development of political theory 
was probably quite out of proportion to their actual capacity as 
political thinkers. Their importance for our purpose is obvi- 
ously very great: the period to which they belong is one in 
which there seems to have been very little formal writing on 
political theory, or else the works which may have dealt with 
this have disappeared. The lawyers furnish us with the best 
materials for estimating what was the general tendency of 
political theory during these centuries, apart from the Christian 
influences. When we turn to the Christian Fathers we shall find 
that they provide us with much information on our subject, but 
if we were to go to them without first examining the views of 
the lawyers, we should have some difficulty in discriminating 
between conceptions which belong to the Christian tradition 
and those which were the common property of the Boman 
world. The influence of the jurists upon mediaeval political 
thought is very great, certainly very obvious, and while, as we 
shall see, the relations between mediaeval thought and the Boman 
jurisprudence may often be somewhat superficial, yet its 
influence is so constant, both directly and through the gradu- 
ally growing and developing body of the Canon Law, that 
some study of the Boman law is necessary as a preliminary 
to any complete examination of mediaeval ideas. 

If now we consider what are historically the most important 
elements in the political theory of the Boman lawyers, we shall 
be inclined to say that first in order of significance comes their 
contribution to the theory of the natural law and the natural 
state. We have seen how these conceptions take shape or are 
implied in the writings of the jurists of the second century, and 
are by them transmitted to those of the sixth. We have seen 
that these conceptions seem to be related to some judgment, 
instinctive perhaps rather than fully reasoned, that some actual 
institutions of society cannot be thought of as being strictly in 
harmony with the primitive conditions of human life, which are 
-also conceived of as representing some ideal system of justice!. ■ 
We have seen that through Ulpian, Tryphoninus, and Floren- 
tinus the theory of the natural equality and liberty of mankind 
.passed into the svstem of the Boman law, and it can hardly be 
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doubted that this fact was not without a powerful influence upon I 
the course of speculation on the theory of human institutions. I 
Secondly, we think it is probable that the influence of the 
lawyers on future times was greater than we might at first 
think with respect to the theory of the relation of law and the 
ultimate principle of justice. They contributed at least to fix I 
for many centuries in the minds of men the conviction that| 
the civil law of any State represents the practical application/' 
of the principles of justice and reason. Cicero and the Stoics 
indeed had maintained this view with clearness and conviction ; 
but whether it would have become predominant apart from the 
influence of the jurists may perhaps be doubted. When we 
come to discuss the theory of St Augustine, we. may have 
occasion to observe some signs of another view. V 

And, finally, we think that in the conception of the Eoman 
lawyers as to the source of authority in the State we probably 
have one foundation of the mediaeval and modern theory of 
democracy. We shall have to study the immediate sources of 
this in later chapters of this volume, and in the next volume we 
shall have to examine the mediaeval conception in detail, and 
shall then be in a position to estimate more precisely the 
importance of the contribution of the Eoman lawyers to the 
development of modern democratic theory. ' But in the mean- 
while it is at least well worth observing that, if the ancient 
civilisation ended in a system of monarchical though legal ab- 
solutism, yet the theory of government which the jurists of the 
old world handed down to the new was a theory in which 
all authority in the State is conceived of as coming from thej 
people. 




PART III. 


THE POLITICAL THEORY OF THE NEW TESTAMENT 
AND THE FATHERS. 


CHAPTER VIII. 

THE POLITICAL THEORY OF THE NEW TESTAMENT. 

We have ,jo far been engaged upon an inquiry into the political 
theory of' the ancient world, in its last stages indeed, but as un- 
affected by any of those new conceptions which may have come 
into it with Judaism and Christianity. We have now to con- 
sider the leading features of the political theory of the West as 
we find it in the Christian writers of the firs t six centuries o f 
our era. We have to consider what contributions the new mode 
of thought actuaUy made to the general stream of political and 
social ideas, how far it simply coincided with these, how far it 
may have changed them, and how far, even when it did in the 
main correspond with them, it may have tended to give these 
ideas a new form or a new force. 

Historians have often spoken in general terms of the far- 
reaching effects of Christianity in changing men’s, conceptions 
with regard to the character, the purpose, and the ruling prin- 
ciples of human society, and no doubt the influence of Christi- 
anity upon these has been profound and far-reaching, but we 
think that Wfi have ^r^Hy gyd enough to show that if we are 
to arrive at any j hat and well-grounded judgment upon this 
fluestioD. we must IxT aTpams ^dlscrimmate very carefully 
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those elements of the theory of Christian writers which are 
really original to them, and those in which they do but re* 
produce the opinions already current in the civilised world. 
There are, no doubt, certain elements of political and social 
theory which are distinctive of the Christian writers, but we 
shall have to recognise a little more distinctly than has always 
been done that very often they are simply drawing from the 
common stock of ideas current in their times. 

We must begin by considering the significance and scope of 
the references to the theory of human nature and society in the 
New Testament. But behind the New Testament there lies 
the literature of the Old Testament, whether belonging to the 
earlier history of Israel or to the period between the Exile and 
the advent of our Lord. It is especially in the literature, 
whether canonical or apocryphal, of this later period, that we 
have to look for the explanation of many of the phenomena of 
New Testament theory : unhappily the field is as yet but very 
imperfectly explored. The obscurity of the period indeed 
corresponds in time and in importance with the parallel 
obscurity of the period between Aristotle and Cicero, and 
until more light has been thrown upon these centuries, much 
in the New Testament will remain difficult to understand, and 
still more difficult to explain with reference to sources and 
origins. Among the many obscurities of our subject, perhaps 
the most obscure and perplexing are the questions which arise 
as to the contact between Jewish and Hellenic ideas, and the 
influence which the latter exercised upon the former. The 
importance of the subject has long been recognised with regard 
to the interpretation of St Paul's conception of religion and the 
world, but it may be much more important with regard to the 
whole of the New Testament than we yet understand. 

We find in the New Testament matter of importance with 
regard to tile ) theory of n atural la^^the theory of human 
equality T^he theory of property, and theory of government. 
We begin by examining the theory of natural law. 

The references to this theory in the Few Testament are 
very scanty — indeed we have not observed any distinct refer- 
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ence to the subject, except in one passage in St Paul's letter 
to the Homans; but this reference is very clear and dis- 
tinct, and may be taken as presenting a conception which is 
constantly assumed by St Paul as true and important . v The 
passage occurs in a very important and indeed fundamental 
discussion of the relation to God of the Gentiles who have not 
received a revealed law from God: “For as many as have 
sinned without law shall also perish without law : and as many 
as have sinned under law shall be judged by law ; for not the 
hearers of a law are just before God, but the doers of a law 
shall be justified: for when Gentiles which have no law do 
by nature the things of the law, these, having no law, are a law 
unto themselves ; in that they show the work of the law written 
in their hearts, their conscience bearing witnesa therewith." 1 

There can be little doubt that St Paul’s words imply some 
conception analogous to the “natural law "in Cicero, a law 
written in men’s hearts, recognised by man’s reason, a law 
distinct from the positive law of any State, or from what St 
- Paul recognised as the revealed law of God. It is in this sense 
that St Paul’s words are taken by the Fathers of the fourth and 
fifth centuries like St Hilary of Poitiers, St Ambrose, and St 
Augustine, 2 and there seems no reason to doubt the correctness 
of their interpretation. It would be an interesting question to 
discuss the source of this conception in St Paul; how far it 
came to him from the presumably Hellenic culture of his youth 
at Tarsus, how far from the general stock of ideas current 
among the more educated Jews. For our purpose it is suffi- 
cient to observe that we find the conception in the New Testa- 
ment. We have already considered its character in the writ- 
ings of Cicero, and the development of the conception among 
the jurists of the second and third centuries. We shall have 
to consider it again in the Christian Fathers. 

We turn to the theory of human nature and equality in the 
New Testament, and first to this as presented in the teaching of 

1 Rom. ii, 12-14. f et Vita Beats, vi, and Ep. Ixxiii. 2; 

9 St Hilary of Poitien, Comm, on St Augustine, contra F&ustum Mani- 
Fa. cxviii, 119 ; St Ambroae, De Jacob cbeum, six. 2. 
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our Lord in the Gospels. Whatever questions may be raised as 
to the universalist and particularist aspects of the Gospels, it will, 
we think, now be admitted by all critics that the doctrine of our 
Lord must have contained the germs of that universalism which 
ultimately predominated in the Christian Church. It is evident 
that more or less clearly our Lord must have taught the doc- 
trine of the universal fatherhood of God, that in His eyes the 
distinctions of Jew and Gentile were not fundamental nor per- 
manent. The Jewish people are warned that “ many shall come 
from the east and from the west, and shall sit down in the 
kingdom of heaven with Abraham, and Isaac, and Jacob,” while 
the children of the kingdom, the people of Israel, are shut out. 1 
This is only one example of a conception which is continually 
making itself felt in warnings to the Jews, and in the expression 
of the universal compassion and mercy of God. 

The same conception is expressed in set terms by St Paul, 
“There can be neither Jew nor Greek, there can be neither 
bond nor free, there can be no male and female: for ye all are: 
j one man in Christ Jesus”;* but thi3 aspect of St Paul’s \ 
| teaching is too well known to need any detailed exposition. 
It is perhaps interesting and worth while to notice that the 
author of the Acts of the Apostles represents St Paul as ex- 
pressing the conception of the universal fatherhood of God in 
the terns of a Stoic philosopher and poet, “ For in him we live, 
and move, and have our being ; as certain even of your own 
poets have said, For we are also his offspring.” 8 The doctrine 
of St Paul with regard to the common relation of all mankind 
to God is the same as that of the later philosophers. 

We find, then, as characteristic of the Christian faith, that 
same conception of the identity of human nature over all the 
world which we have already considered in Cicero and Seneca. 
We cannot hare enter into the question of the history of this 
conception in the later Judaism. We can see that among the 
Palestinian Jews there was still in St Paul’s time a strong con- 
servative party which looked upon these sentiments with sus- 
picion. Apart from all the critical disputes as to the relation 

« 

1 Matt. viii. 11, 12. and Col. iii. 11. 

1 Gal. iii. £ 8 . Cf. 1 Cor. ziL 18 ; * Acts zrii. 28. 



CHAP. Till.] POLITICAL THEORY OP NEW TESTAMENT. 85 


of St Paul to Jewish Christiaas, there can be little doubt that 
it was the fonn of his universalism which, more than any other 
cause, tended to concentrate upon him the anger of the Jews. 
y There are indeed traces in Hebrew literature from an early 
date of a tendency to transcend the national principle in 
religion. Both in the first and the second parts of Twainh 
in connection with the expectation of the deliverer and 
restorer, there is expressed, however vaguely, the sense that 
his work will transcend the limits of the people of Israel, 
that it will be his work to establish righteousness and equity 
for all mankind, and to extend the knowledge of God over all 
the world . 1 How far these ideas grew and developed daring 
that most obscure period which followed the return from the 
great captivity, how far the nationalism of the Jews may have 
revived under the stress of the resistance to Hellenism under 
the Maccabees, how far the contact with Hellenism, even when 
resisted, may have yet actually tended to break down the Judaic 
isolation, — all this is a subject still obscure and perplexed. That 
our Lord took up again the tradition of the great prophets, and, 
translating it into a new form, gave it a profound and perma- 
nent life, seems clear, as is also the fact that St Paul carries on 
the doctrine of our Lord. The Christian Church then set out| 
on its history with a conception of human nature which had' 
outgrown the sense of national limitations, a conception which 
coincided very closely with the conception of the contemporary 
philosophy. 

We shall therefore not be surprised to find that the treat- 
ment of slavery, and its relation to human nature, in the Hew 
Testament, is very closely analogous to that of the writere 
whom we have hitherto considered. We have a series of 
interesting passages which deal with the subject in St Paul’s 
writings, and while these leave a good deal objure, yet they 
enable us to form a fairly clear conception of the principles 
which from the first dominate the attitude of the Christian 
Church towards the institution of slavery. 

The earliest reference to the subject by St Paul is contained 
in that passage which we have already considered , 2 in which St 
1 Cf. especially Isa. si. 8-12 aad xlii. 1-8. 9 Gal. iii. 23. 
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Paul speaks of the distinction between slave and freeman as 
one which has no meaning in relation to God. This evidently 
does not mean that Christianity has made the institution of s 
slavery unlawful, but simply that it has no significance in 
God’s sight, — that the slave, just as much as the freeman, is 
capable of the religious life, capable of knowing God and of 
the life of the child of God. We might translate St Paul’^J 
phrase into other terms, — the slave is possessed of reason and 
capable of virtue. St Paul would obviously have emphatically 
repudiated the notion that there is a natural or inherent dis- 
tinction in human nature, which renders some men capable of 
the higher life, while others must remain upon a lower level. 
The passages in the Corinthian and Colossian 1 letters to which 
we referred are strictly parallel, but add nothing further. 

In the letter to Philemon we have a practical commentary on 
this conception, and we have a further development of St Paul’s 
principles with regard to slavery. St Paul sends a certain Ones- 
imus back to his master Philemon, from whom he had appar- 
ently escaped. He had fallen in with St Paul and been 
converted to Christianity. It is very noteworthy that St Paul 
felt it right to send Onesimus back to his master, and does not 
even suggest that Philemon should set him at liberty. On the 
other hand, St Paul expects Philemon to receive Onesimus not 
as a mere slave, a runaway to be punished, but as a beloved 
brother. The epistle seems to illustrate clearly two principles : 
tha t slavery is not in S t Paul’s min d un lawful , but that the I 
condition of slavery is only external — that i t has no existence I 
in the moral and spiritual life. ~~ 

We have another reference to the subject in the first letter 
to the Corinthians, which would be extremely interesting if 
we could be more confident as to its meaning : “ Let each man 
abide in that galling wherein he was called. Wast thou called 
being a bond-servant ? care not for it : but if 1 thou canst become 
free, use it rather. For he that was called in the Lord, being a 
bond-servant, is the Lord’s freedman: likewise he that was 
called, being free, is Christ’s bond-servant. Ye were bought 
with a price ; become not bond-servants of mfcn. Brethren, let 
1 1 Oor. xii. 18 ; Col. iii. 11. * Or, “N*y, even if.” 
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each man, wherein he was called, therein abide with God.” 1 
One general conclusion can clearly enough be founded upon 
this passage, namely, that in relation to Christ it is completely 
indifferent whether a man is a slave or a freeman. But 
when we ask ourselves, Does St Paul in this passage advise 
a man to get his freedom if he can, or does he rather urge 
upon him that the whole thing is so unimportant that it is 
not worth while taking steps to obtain his freedom ? we 
find ourselves in much uncertainty, and can hardly express 
any decided opinion. 

Another aspect of St Paul’s conception of slavery is presented 
to us in two passages, obviously parallel to each other, but not 
identical We may take first that in the letter to the Ephes- 
ians : “ Bond-servants, be obedient unto them that according to 
the flesh are your masters, with fear and trembling, in single- 
ness of your heart, as unto Christ; not in the way of eye- 
service, as men-pleasers ; but as bond-servants of Christ, doing 
the will of God from the heart ; with good will doing service, 
as unto the Lord, and not unto men. . . . And, ye masters, do 
the same things unto them, and forbear threatening : knowing 
that both their Master and yours is in heaven, and there is no 
respect of persons with Him.” 2 St Paul’s phrases are very 
general in their character, but three conclusions may be drawn 
from them. First, that he looks upon the performance of his 
work by the slave as a duty in the sight of G04. ^Secondly, 
that before God the master and the slave are on the'Same level. 1 
Thirdly, it is probably safe to interpret St Paul’s injunctidns to 
the masters, “ do the same things unto them,” as meaning that 
they are to behave towards their slaves with fairness. Perhaps 
we may find the best commentary on these words in the parallel 
passage in the letter to the Colossians : “ Bond-servants, obey in 
all things them that are your masters according to the flesh: 
not with eye-service, as men-pleasers, but in singleness of heart, 
fearing the Lord : whatsoever ye do, work heartily, as unto the 
Lord, and not unto men; knowing that from the Lord ye 
shall receive the recompense of the inheritance: ye serve 
the Lord Christ. *Eor he that doeth wrong shall receive again 
1 1 Cor. vii. 20-21. * Eph. vi. 5-9. 
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for the wrong that he hath done : and there is no respect of 
persons. Masters, render unto your bond-servants that which 
is just and equal; knowing that ye also have a Master in 
heaven.” 1 The first part of this passage is substantially the 
same as that in the Ephesian letter, but in the last sentence 
there is a change of phrase of some interest. Instead of 
“Masters, do the same things unto them,” we have, “Masters, 
render unto your bond-servants that which is just and equal” (to 
SUiuop Kai T7jv ioorrira). The words are a little vague, but at 
least they seem clearly to express the principle that justice and 
fairness is a quality which ought to belong to the relation of 
master and slave, that a man’s actions in this relation ought to 
have the same quality as that which belongs to the other rela- 
tions of life. We are reminded of Cicero’s phrase, “ Meminerimus 
autem etiam adversus infimos justitiam esse servandam. Est 
autem infima condicio et fortuna servorum." 2 

St Paul’s attitude to the question of slavery is obviously' 
founded upon his conviction that all men are a t least morally 
and spiritually equal in chara cter— To him all men are in 
God’s sight equal, distinctions of condition belong only to the 
outer man, men are to each other brothers. The conduct of 
masters towards their slaves must be governed by the samei 
principles of equity and fairness as those which govern their 
relations to other men. We can hardly say that St Paul goes 
beyond the position of Cicero or Seneca as to the natural 
^similarity and equality of human nature, or beyond Seneca in^ 
his judgment that slavery is a condition which only affects the |i 
outer character of the man. His theory of human nature is 
indeed very similar to theirs, and his attitude towards slavery is 
much the same. 4eneca indeed goes somewhat further than St 
Paul when he recognises that slavery is to all men hateful and 
burdensome ; 8 as we have seen, St Paul’s attitude towards the 
question of tHe advantages of emancipation is uncertain. If St 
Paul’s conception of slavery was to have a greater influence on 
the future of that institution, we must probably conclude that 
this was due to the fact that St Paul’s judgment dominated the 

1 Col. iii. 22, iv. 1. * Seneca, De'Beneficiie, iiL 19. 

! Cicero, De Offlciis, i. IS. 41. 
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thought and the practical tendencies of the Church, while 
Seneca’s was but the sentiment of an individual, representa- 
tive probably of a very general judgment, but not ep forced by 
an organised common judgment. 

There are two references to the subject of slavery in the 
41 Pastoral ” epistles, but they illustrate not so much the theory 
of slavery as the relation of the writers of the New Testament 
to anarchical and disorderly elements in the primitive Church, 
which were probably of much greater importance than we have 
hitherto recognised. We shall have to deal with the matter 
immediately in connection with the theory of government in the 
New Testament The passages are in the first letter to Timothy, 
and in the letter to Titus . 1 The writer of the letters exhorts the 
slaves to honour and obey their masters, and particularly not to 
despise their masters if they also were Christians. We may 
probably infer that the writer felt that there was some danger 
lest the new sense of spiritual dignity, and of spiritual relation 
between Christians of all conditions, should tend violently to 
destroy the old social order: he is afraid lest the conduct of 
Christian men. should bring discredit or suspicion upon the 
religion of Christ. 

We turn to the theory of the institution of government, and 
here we find certain conceptions whose importance in the 
history of later political thought is very great indeed. The 
most important passage in the New Testament which is 
connected with this subject is that in the thirteenth chapter t 
of St Paul’s epistle to the Romans. “ Let every soul be in 
subjection to the higher powers : for there is no power but of 
God ; and the powers that be are ordained of God. There- 
fore he that resisteth the power withstandeth the ordinance 
of God: and they that withstand shall receive to themselves 
judgment. For rulers are not a terror to the good work, 
but to the evil. And wouldest thou have no fear of the 
power ? do that which is good, and thou shalt have praise 
from the same : for he is a minister of God to thee for good, j 
But if thou do that which is evil, be afraid; for he beareth 
1 1 Tim. vi. 1, 2 ; Titus ii. 9, 10. Cf. 1 Peter ii. 18. 
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not the sword in vain : for he is a minister of God, an avenger 
for wrath to him that doeth evil. Wherefore ye must needs ( 
be in subjection, not only because of the wrath, but also for[ 
conscience’ sake. For for this cause ye pay tribute also ; for 
they are the ministers of God's service, attending continually 
upon this very thing. Bender to all their dues: tribute to 
whom tribute is due ; custom to whom custom ; fear to whom 
fear; honour to whom honour .” 1 

This passage, which is of the greatest importance throughout 
the whole course of medieval political thought, being indeed 
constantly quoted from the second century onwards, is indeed 
pregnant and significant in the highest degree. It defines in 
the profoundest way the Christian theory of the n ature of 
political society, while it furnishes us with the most interesting 
evidence with regard to the condition of the Christian societies 
of the apostolic period. 

v/St Paul’s general meaning is plain and distinct. The order 
of civil government is of divine institution, a thing deriving its 
authority and sanction from God Himself ; to refuse to submit 
to it is to refuse to submit to God ; obedience to the State is 
not merely a political necessity, but a religious obligation. 
But, we may ask, why is this so ? Why are we to take the 
civil order of the State to be a divine institution, to which 
we must render obedience as to God Himself? Here also 
St Paul’s answer is clear and distinct; it is because the end 
and purpose of civil government is to repress the evil and 
to encourage the good. The civil ruler is God’s servant for a 
good purpose ; the good man need have no fear of the civil 
ruler, but only the evil man. To put this into the more 
technical phrases of political theory, St Paul means that we 
must obey the civil order, as having a divine authority, be-j 
cause it exists for the maintenance of justice. It is the 
just end of Che civil State which gives it a sacred character) 

There are some other passages of importance which should 
be considered along with this one. In the letter to Titus 1 
we have an exhortation in general terms to obedience to 
authorities, and in the firet letter to Timothy Christian men 
1 Horn. ™i- 1-7. 1 Titus itt. 1, 3. 
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are exhorted to pray “for kings and all that are in high 
place ; that we may lead a tranquil and quiet life in all 
godliness and gravity ." 1 The position of the ruler is defined 
clearly, along with the ground of the attitude of Christian men 
towards him, namely, that it is his function to secure order 
and peace for society. 

In the first letteT of St Peter we have a more complete 
parallel to the phrases of St Paul in the Roman letter. “Be 
subject to every ordinance of man for the Lord's sake : whether 
it be to the king, as supreme ; or unto governors, as sent by him 
for vengeance on evil-doers and for praise to them that do welL 
For so is the will of God, that by well-doing ye should put to 
silence the ignorance of foolish men : as free, and not using 
your freedom for a cloke of wickedness, but as bond-servantB 
of God. Honour all men. Love the brotherhood. Fear God. 
Honour the king .” 2 We have here the same conception as 
that of St Paul, that the authority of the r uler is divin e, that 
obedience is to be rendered to him for the Lord's sake : and 
the same explanation of this, as resting upon the fact that 
the function of the ruleT is to p unish t he evil and_to- reward 
the good. But the passage is also interesting as suggesting to 
us some explanation of the urgency with which St Paul and 
the writer of this letter deal with the matter : for our purposes 
it is immaterial whether the author is, as we should judge 
probable, St Peter, or some other and later writer. ^ " 

We might very well at first sight wonder what it is that leads 
St Paul and St Peter to insist upon such an obvious truism as 
'that the honest man should respect and obey the civil power. 
The first explanation which offers itself is, that they are anxious 
to counteract some Jewish antipathy to the Roman rule, and 
the explanation is consistent with the character of the persons 
to whom the letter to the Romans and the letter of St Peter are 
addressed. It is fairly clear that the Roman Church, when 
St Paul wrote, consisted partly of Jewish, partly of Gentile 
Christians, and it would seem that the letter of St Peter may 
be addressed mainly to Jewish Christians . 2 It is indeed most 

3 Cf. 1 Peter i. 1 : AkAmtoI* rapt-xt- 
trjuoa Btatrxapas. 


1 1 Tim. ii. 2. 

1 1 Peter ii. 13-17. 
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probable that the Christian teachers were compelled at an early 
date to deal with this question of the relation of the Church to 
the Boman Government. The Jewish religious and political 
leaders had evidently tried to entangle our Lord in the difficult 
questions relating to the Jewish nationality and the Roman 
Empire. There can be no mistake about the purpose of the 
question with regard to paying tribute to Cssar ; 1 it was 
obviously intended to involve our Lord in a charge either of 
want of patriotism, or of disloyalty to the Roman Government. 
The apparent failure of the attempt evidently did not prevent 
the Jewish authorities from bringing the latter charge against 
our Lord. It is true that only St Luke’s gospel actually records 
the definite form of the charge, “ We found this man perverting 
our nation, and forbidding to give tribute to Caesar, and saying 
that he himself is Christ a king ; ” 2 but it is clear from all the 
accounts of the trial before Pilate that some such charge must 
have been made. The common tradition of all the narratives 
represents Pilate as asking our Lord whether he claimed to be 
the King of the Jews , 3 * and there seems therefore to be nothing 
improbable in St John’s statement that it was by pressing the 
charge of disloyalty that the J ewish leaders were able to coerce 
Pilate into ordering our Lord’s crucifixion.* Our judgment is 
confirmed by the account of the inscription placed upon the 
cross . 6 There is some evidence that this same charge of dis- 
loyalty was brought against the Christians in the later part of 
the first century. According to the author of the Acts of the 
Apostles, the Jews at Thessalonica tried to embroil the newly 
founded Christian community in that city with the authorities, 
by bringing against them a charge closely connected with that 
brought against our Lord. “ These that have turned the world 
upside down are come hither also ; whom Jason hath received : 
and these all act contrary to the decrees of Caesar, saying that 
there is another king, one Jesus ." 6 There may be some trace 
of charges of the same kind in the narrative of the i nci d en ts 

1 Hark xii. 13-17, and parallels. 

9 Luke xxiii. 2. 

9 Matt, xxvii. 11 ; Mark xv. 2 ; Luke 

xxiii. 3 ; John xtiii. 38. 


* John nx. 12-16. 

“ Matt, xrjii. 37, and parallel*. 

* Act* xvii. 6, 7. 
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at Philippi , 1 and in the charges brought against St Paul at 
Caesarea® 

The Apocalypse also furnishes us with clear evidence that, as 
a matter of fact, the Jewish hatred of the Roman Government 
was at one time, and in some circles, common among Christian 
men, when Borne first turned from its early indifference and 
careless protection, and became the violent enemy of the Christ- 
ian societies. Without entering into any discussion of the in- 
terpretation of the Apocalypse as a whole, or any criticism 
of its sources, it is at least obvious that we have in it an ex- 
pression of the most intense hatred of the Boman oppressor, 
which, even if it were Jewish in its original form, has been 
adopted by a Christian writer. It may of course be urged that 
this represents the feelings of one section only of the Christian 
community ; but even if this is so, the fact that such sentiments 
were current in any section of the Christian societies must be 
taken into account in considering the position of their leaders. 

It is thus very possible that these leaders were compelled at 
a very early date to deal with the question of the relation of 
their converts to the Boman Government, and the suggestion is 
a reasonable one, that we might interpret the passages whose 
significance we are discussing, as being primarily intended to 
check any tendency on the part of the members of the Christian 
communities to adopt the national Jewish attitude towards the 
Boman Government. 

But we do not think that this explanation is really adequate 
to the interpretation of these passages. They seem to have 
some more general significance ; there is no trace in them of 
any special reference to a Jewish attitude towards the Boman 
Government, such as we might reasonably expect to find were 
they intended primarily to detach Christian men from a Jewish 
nationalism. We think that the full explanation of these 
phrases must be found in a characteristic of the early Christian 
societies, of which there are numerous traces in the apostolic 
letters, and which St Peter seems to indicate in the passage we 
have quoted : "For so is the will of God, that with well-doing 
ye should put to silence the ignorance of foolish men : as free, 
1 Acts xvi SO, 21. 9 Acta xxiv. S. 
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and not using your liberty for a cloke of wickedness, but as 
bond-servants of God.” 1 

The freedom of the Christian man is one of the most im- 
portant of the conceptions of St Paul: “With freedom did 
Christ set us free : stand fast therefore, and be not entangled 
again in a yoke of bondage.”* We have just seen that St 
Peter’s epistles also recognise freedom as a true characteristic 
of the Christian. £ven St James uses the name of freedom, 
whatever may be the precise meaning which he attaches to 
the phrase. 8 But it is also evident that the doctrine of the 
freedom of the Christian man was attended in the primitive 
Church with the same difficulties as in later times ; indeed we 
venture to think that it was precisely in primitive times that 
the difficulties and dangers attending upon the conception 
made themselves most urgently felt. 

It requires only a slight study of the apostolic writings to 
perceive that if the early Christian teachers had hard work 
to overcome the traditional legalism of the Jew, they were 
confronted with an almost equally dangerous tendency to 
anarchism, especially no doubt among their Gentile converts. 
The tendency shows itself first in a disposition to slight 
the ordinary duties of life, to refuse submission to the discipline 
of the common life. “ We exhort you, brethren,” St Paul says 
in his first letter to the Thessalonians, “ that ye abound more 
and more [in works of love] ; and that ye study to be quiet, 
and to do your own business, and to work with your own 
hands, even as we charged you.”* And again, “We exhort 
you, brethren, admonish the disorderly." 6 And so again in 
the second letter, “Now we command you, brethren, in the 
name of our Lord Jesus Christ, that ye withdraw yourselves 
from every brother that walketh disorderly, and not after 
the tradition which they received of us. For yourselves know 
how ye ought to imitate us: for we behaved not ourselves 
disorderly among you ; neither did we eat bread for nought 
at any man’s hand, but in labour and travail, working night 

1 1 Peter ii. 15, 18. * 1 These, if. 10, 11. 

s Gal. y. 1. Cf. 2 Cor. iii. 17. * 1 Thess. v. 14. 

* James i. 25, ii. 12. 
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and day, that we might not be a burden to any of you. . . . 
For even when we were with you, this we commanded you. If 
any will not work, neither let him eat. For we hear of some 
that walk among you disorderly, that work not at all, but 
are busy bodies. Now them that are such we command and 
exhort in the Lord Jesus Christ, that with quietness they work, 
and eat their own bread .” 1 It would appear that in the 
Thessalonian church a number of persons had so interpreted 
the Christian spirit of freedom, and the Christian consciousness 
of the dignity of the spiritual relation of man to God, that they 
were disinclined to submit to the ordinary duties of life, and 
to any kind of human authority. 

The same tendencies, if under slightly different forms, exhibit 
themselves in the Corinthian church. It is clear from any 
examination of the letters to this church that St Paul 
had a very real difficulty, especially with his own Gentile 
converts, to persuade them that the liberty of the Christian 
man did not mean a complete emancipation from all discipline 
and order in life. It is clear that some at least of the 
Corinthian Christians were inclined to press the principle of 
the indifference of external rules and forms to the point of 
a complete disregard of the principle of that mutual sub- 
ordination of desires and actions which alone makes social 
life possible. "All things are lawful " 2 seems to have been 
the catchword of this tendency. St Paul argues that, while 
it is quite true that the Christian man is free from the legal 
principle in life, he must remember that his conduct must 
be governed by the fundamental principles of society, the 
principles of mutual love and consideration. “ All things are 
lawful ; but all things are not expedient. All things are lawful ; 
but all things edify not. Let no man seek his own, but each 
his neighbour's good.” 8 And so with regard to those spiritual 
gifts which St Paul and the Corinthian Christians firmly believed 
that they possessed, St Paul tries to persuade them that not 
the more remarkable and conspicuous, or the more abstractly 

1 2 These, iii. 6-12. ^ (The import- the authorship of the letter.) 

aace of the paeeage is independent of 8 1 Cor. vi. 12, z. 23. 

any question that may be raised as to 3 1 Cor. x. 28, 24. 
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spiritual gifts were the most valuable, but rather the gilts 
of service and counsel, and that the greatest gift was that 
of love. 1 Even in writing to the Galatian churches, when 
St Paul was stirred to the very depths of his nature by the 
necessity of counteracting the legal spirit which threatened 
to take possession of them, St Paul warns his converts against 
the misinterpretation and perversion of the conception of 
liberty, “ For ye, brethren, were called for freedom *, only use 
not your freedom for an occasion to the flesh, but through love 
be servants one to another." 2 There can, we think, be little 
doubt that the early Church was troubled with anarchical 
tendencies, very similar to those of some of the Anabaptist 
movements of the sixteenth century, and that these sprang 
from the same source. The reaction against the legal spirit 
carried men off their feet, and St Paul has to take the greatest 
pains to counteract the possible effects of his own teaching, just 
as Luther had to do when he wrote his treatise on ‘ The Liberty 
of the Christian Man.’ 

There is indeed no direct evidence in the New Testament, 
nor, as far as we have seen, in the early Fathers, of an explicit 
repudiation of the principle of civil government in the early 
Church, though such a charge may have been brought against 
the Church ; but it is at least very easy to conjecture that 
the enthusiastic spirit of the freedom of the sons of God, 
of the members of the true kingdom of Christ, might easily 
pass into a contempt for all government, especially when that 
government was in the hands of unspiritual persons. In a 
later volume we shall have to consider the significance of 
Wycliffe's doctrine of civil loidship: it is possible that his 
view may have been anticipated in primitive times. There 
are even not wanting some germs out of which such senti- 
ments might grow, both in the Gospels and in St Paul’s own 
writings. Our Lord had very sharply contrasted the spirit of 
the Gentiles with the spirit of His kingdom, when he said : 
"Ye know that they which are accounted to rule over the 
Gentiles lord it over them ; and their great ones exercise 
authority over them. But it is not so among you : bub whoso- 
1 1 Cor. xiL »nd xiii. * Sal. v. 13. 
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ever would become great among you, shall be your minister: 
and whosoever would be first among you, shall be servant of 
all .” 1 It is not difficult to understand how such a conception 
might lead men of a rash and impulsive disposition into a 
contempt for all secular authority. In St Paul's first letter 
to the Corinthians we have a reference to the relation of 
Christians to the law-courte, which might quite possibly be 
understood as indicating a certain tendency to slight the 
ordinary machinery of the secular power. “ Dare any of you, 
having a matter against his neighbour, go to law before the 
unrighteous, and not before the saints? Or know ye not 
that the saints shall judge the world ? and if the world 
is judged by you, are ye unworthy to judge the smallest 
matters ? ” 4 No doubt St Paul's words are aimed at the 
contentious unbrotherly spirit which prevailed in the Church, 
but there is, probably unintentionally and unconsciously, a 
slightly depreciatory accent in the reference to the secular 
courts, perhaps a slight confusion with regard to the nature 
of civil justice. 

It seems most probable, then, that St Paul’s vindication of 
the authority of the civil ruler, with the parallel expressions of 
St Peter’s epistle, were intended to counteract some anarchical 
tendencies in the early Christian societies, were intended to 
preserve the Christian societies from falling into an error which 
would have destroyed the unity of human life, and would have 
tended to put them into a ruinous opposition to the general 
principles of human progress. We shall have occasion to see 
how this question is developed in the writings of the Fathers, 
and we shall then recognise both how important it was that 
St Paul had so clearly laid down the true principles of the 
religious conception of the state, and also how even the clear- 
ness of his treatment failed to save later Christian thinkers 
from a perversion of this conception. 

When we now consider the relation of this theory of the 
nature of government to the contemporary philosophical con- 
ception of the state, we find that it is both old and new. It is 

1 Mark z. 42-44, Cf. Matt. zz. 25, 25 ; Luke zxii. 25, 26. 

* 1 Cor. vi. 1-6. 


VOL. I. 


O 



98 THE NEW TESTAMENT AND THE EATHER&. [part lit. 


essentially the same theory as that of the Stoics, that man is 
by natnap a social creatu re, that .government is an institution 
necessary^ t o the pr oper developm ent of human life! StTPaul 
is translating the philosophical conception into the Christian 
conception of the divine order, and the translation has its 
real importance, but fundamentally the conception is the 
same. It if^new in expression but the same in substance, 
and even the expression is, as we have already 7 seen, to 
be found in such contemporary writers as Seneca and Pliny . 1 
We shall have presently to consider the theories that grew 
up on this translation, but we shall see throughout our 
work that the translation was necessary if Christian civil- 
isation was to inherit the philosophical tradition of Aristotle 
and the Stoics. We must remember that clearly enough 
the Epicurean tradition was not the same as the Stoic, that 
the attitude of the philosophers of that Bchool towards the 
organised State was at least one of indifference, and, as we 
have just seen, there were elements in the Christian concep- 
tions which might have tended towards a similar position. It 
is therefore a matter of the greatest importance that St Paul 
should have recognised the gravity of the question, and 
should have set^drth his views with such distinctness and 
penetration. V 

We have still to consider the theory of property in the New 
Testament. A great deal has been said about what has been 
called the communism of the early Church, and it has been 
thought that we see the beginnings of this in the condition 
of the Church of Jerusalem as described in the first chapters 
of the Acts. We must begin by examining the exact nature 
of the accounts of this which are given to us. The first refer- 
ence is at the end of the second chapter : “ And all that believed 
were together, and had all things common ; and they sold their 
possessions and goods, and parted them to all, accor din g as any 
man had need.” ! The next reference is in the fourth chapter: 
“And the multitude of them that believed were of one heart 
and soul : and not one of them said that aught of the things 
1 See p. 31. « Acte il. 44, 46. 
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which he possessed was his own; but they had all things 
common. . . . For neither was there among them any that 
lacked : for as many as were possessors of lands or houses Bold 
them, and brought the prices of the things that were sold, and 
laid them at the apostles’ feet : and distribution was made unto 
each, according as any one had need.” 1 
There is no doubt that if these words stood alone we should 
conclude that a complete communistic system was established in 
the Church of Jerusalem, and we might Almost conclude that 
conformity to this was one of the regular tests of membership. 
But we must look at the general narrative a little more care- 
fully, and our first impression will then be a good deal modified 
One of the most dramatic incidents in the story of the primitive 
Church is the narrative of the falsehood and death of Ananias 
and Sapphira, and in this narrative we observe phrases which 
materially affect our judgment of the condition of the Church. 
v/A certain man named Ananias, with Sapphira his wife, sold a 
possession, and kept back part of the price, his wife also being 
privy to it, and brought a certain part, and laid it at the 
apostles’ feet But Peter said, Ananias, why hath Satan filled 
thy heart to lie to the Holy Ghost, and to keep back part of the 
price of the land ? Whiles it remained, did it not remain thine 
own ? and after it was sold, was it not in thy power ? How is 
it that thou hast conceived this thing in tby heart ? thou hast 
not lied unto men, but unto God.” * 

It is at least clear from this narrative that there was no com- 
pulsory system of communism in the Church, that submission 
to it was not a condition of membership of the Christian society 
in Jerusalem, and we are compelled to reconsider the judgment 
which we might be inclined to found upon the passages first 
quoted. It would seem safest to conclude that the first wave 
of enthusiasm in the Christian society in Jerus§lem led to a 
sudden development of the charitable impulses of the com- 
munity to such a point that at least for the time the 
Christian society might well have appeared to be living in 
a complete community of goods, but that this condition of 
things was never* developed into a complete system, and that 
1 Act« 17. 82-35. 3 Acts 7. 1-4. 
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the surrender of individual property was never a condition 
of church membership. 

The narrative of the Acts throws no light upon the continu- 
ance of this state of things in Jerusalem. There are many 
traces in the letters of St Paul of great poverty in the Church 
of Jerusalem, a poverty probably due mainly to the crowds 
of Jews, many of them doubtless of very small resources, who 
from time to time made their way to Jerusalem, from all parts 
of the Empire, to attend the great festivals; and we find St 
Paul engaged in collecting money in the churches which he 
visited, for the relief of this poverty, but there is nothing to 
show us whether the Church in Jerusalem itself continued to 
be under the same conditions as at first or not. 

It may perhaps be said that there are traces in the Gospels, 
and especially in the Epistle of St James, of a tendency to look 
upon the rich as being, by the very fact of their riches, evil, and 
the poor as being, by reason of their poverty, good. It is 
certainly noteworthy at least that St James represents the true 
disciple as being poor, and oppressed by the rich, and that he 
proclaims the coming judgment of God upon the rich . 1 And in 
the Gospels there is more than one trace of a tendency to regard 
the condition of the rich as being, normally at least, full of 
danger,* and the condition of the poor as being one of blessed- 
ness.* (In St Matthew's gospel this poverty is explained in 
a spiritual sense.) In one well-known passage our Lord tells 
the rich young ruler that for him the way of perfection lies 
in the renunciation of all his wealth.* It is of course true 
that the interpretation of the passage has been the subject 
of much dispute : we shall see presently in what very various 
fashions the Fathers deal with it, but the general impression 
which we derive from the Gospels is certainly that wealth 
is at least a difficulty in the spiritual life. 

When we 'consider the condition of the Christian Church 
outside of Judeea, we find no trace of any such system of the 
common life as may have existed in some loose fashion in 

1 James ii. 6, fl ; v. 1-6. « Mark x. 21 ; Matt. xix. 21 ; Luka 

1 Mark x. 26 ; Luke xviii. 21. xriii. 22. ‘ 

1 Luke vi. 20. 
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Judaea. St Paul, in his various letters, constantly exhorts his 
disciples to liberality, especially towards the poor Christians in 
Jerusalem , 1 * but also in more general terms ;* but there is little 
trace of a community of goods in the churches to which he 
writes, unless we may conjecture that the idle and disorderly 
life of some of the Christians at Thessalonica may be related to 
a somewhat indiscriminate system of almsgiving in that com- 
munity. St Paul’s emphatic words, “If any will not work, 
neither let him eat," a may imply that the benevolence of the 
brethren was encouraging a certain number of Christians in idle 
and thriftless ways. We have discussed the traces of certain 
anarchical tendencies in the primitive Christian societies, and it 
is quite possible that this spirit was fostered by a charity which 
may sometimes have been almost reckless. But in all this there 
is no trace of any strict community of goods, any notion that 
tjfe ownership of property was something illegitimate. 

So far as the New Testament is concerned, we can hardly say 
ihat there is any theory of property of a strict kind : the Gospels 
and St Jamee may tend to represent the sense of the dangerous 
responsibilities and temptations which wealth brings ; the Acts 
and the Epistles show us that the Christian societies, from the 
outset, felt the imperious claims of the brotherhood, and inter- 
preted them as meaning that it was the duty of a Christian 
man to see that his brother was not in want.* We shall return 
to the subject again when we deal with the theory of property 
as it is presented in the early Bathers. 

1 J Cor. xvi. 1 ; 2 Cor. viii. Cl. 3 2 Thes*. iii. 10. Cf. 1 Theas. iv. 

Rom. xv. 28 ; Oxl. ii. 10. 9-12. 

* 1 Tim. vi. 17-19. * 1 John iii. 17. 
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CHAPTER IX. 

NATURAL LAW. 

Whin we consider the character of the political theory of the 
Christian Fathers we find ourselves in face of a considerable 
difficulty in arranging our materials. The writi ngs which we 
have to consider extend over a period of some feixj centuries, 
from St Clement of Rome and the ‘Teaching ofuie Twelve 
Apostles ’ in the first century to St Isidore of Seville in the 
beginning of the seventh, and they represent very various 
standpoints. Some of them are written by men who have 
nothing of a philosophical habit of thought; while others 
represent the more or less reasoned reflections of men who 
might be good or bad philosophers, but who were at any 
rate thinkers. Some of them, that is, simply seem to show us 
what notions were current among Christian men, others must 
be taken also to represent the particular turn given to these 
by the individual writers. We are compelled to recognise 
considerable diversities of opinion among these writers, and we 
have endeavoured to note these when they occur, and to discuss 
the relations of the different views to each other : at the same 
time, we think that it is true to say that in the main the Fathers 
represent a homogeneous system of thought, and we have 
therefore usually arranged our materials under the same general 
system which we have so far followed, not under the names of 
the individual writers, while we have usually endeavoured to 
present their opinions in some roughly chronological order. 

We have seen the importance of the development of the 
theory of natural law in the Roman jurists, we have seen how 
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at the close of the second century the l aw of nations is dis - 
tinguished from the law of nature, and Eow this distinction ia 
fi xed with mo re or less complete ae nm teness m ihe sixth cen- 
^tury! We must now consider theTreatment of this subject in 
Che Christian writers of these centuries. We have observed 
the general characteristics of the theory of Cicero with respect 
to the natural law, that there is a law behind all the positive 
ordinances of human society, a law which is written in the 
hearts of all men, drawing them to good, forbidding them to do 
evil, a law which is itself the expression of the reason and 
nature of God Himself, and that from this all the true laws of 
men are derived. We have also seen that at least in one great 
passage St Paul indicates that he also conceives of such a 
principle as existing in the heart of every man — that every man 
does in his heart know the law of God, which forbids man to 
sin, and commands him to do what is right. Whether St Paul’B 
conception should be traced to the natural development of 
Jewish thought, or to the influence of that Hellenic culture 
which had already strongly affected Judaism, or to the special 
circumstances of his own education at Tarsus, iB, as we have 
said, difficult to determine. For our purpose, indeed, we may 
suppose that it was derived from any or all of these sources. 
It will be obvious to any one who studies the phenomena, that 
here is one of the many points where the Christian conception 
and that of the Western world at large coincided. The theory 
of natural law became one of the commonplaces of Chris tian 
thought 

In Origen’s treatise against Celsus there is an interesting 
sentence which may be taken as characteristic of the attitude of 
the Christian thinkers. ^Celsus had urged that "Law is king of 
all things,” and Origen, after expressing a necessary qualification 
of the phrase &b liable to misunderstanding, agrees that that 
which is law in the proper sense of the word is by nature king 
of all things, even though there may be some who have like 
robbers abandoned the law and deny its validity. The 
Christians, he says, have come to the knowledge of this law 
which is by nature king of all things, for it is die same as 
the law of God, and they endeavour to live in accordance with 
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it 1 This {Tank admission of the truth of the conception and. 
the identification of the law of nature with the law of God — | 
an identification already made, at least in terms, by Cicero — j 
is representative of the common attitude of Christian writers 
towards this conception. 

Even Tertullian, who, if any man, represents the extreme 
opposition to the ideas of the Greek world, uses language 
which is the same as that of the philosophers. Nature, he 
says, is our first school : we know God first by nature. 
Nature is the teacher, the soul the disciple. Whatever 
nature taught, it was taught by God . 2 Lactantius, with his 
usual somewhat captious way of dealing with ancient philos- 
ophy, when discussing Zeno's principle of living according to 
nature, complains at first that this is too vague: there are 
many varieties of nature, he says, and the phrase might 
mean that men are to live like beasts; but finally he admits 
that, if the principle means that man, who is born to virtue, 
is to follow his own nature, it is a good principle . 2 These 
Fathers, that is, admit that there is a law written by nature 
in men’s hearts which is the true rule of human life and 
conduct. 

The view of the later Fathers is the same. The writer known 
as “ Ambrosiaster,” in his commentary on St Paul’s Epistle to 
the Romans, gives us an interesting tripartite definition of law, 
and a statement of the relation of the law of nature to the law 
of Moses . 4 The definition is interesting, but more significant 
is the conception of the relation of the Mosaic Law to the 
natural law, as being something intended to supplement as 

1 Origan, Contra Oelsum, t. 40. auctoritate ejua firmata in vitiis 

8 Tertullian, De Corona, v. and vi. oohibendia, cognitum fecit peccatum.” 
Da Teat. An., 6. (From Dr Fairbairn’a We should refer our reader! who wish 
‘ Christ in Modern Theology,’ p. 06.) to know more about this writer and 

* Laotantiua, Div. Inst., iii. 8. his identity with the author of the 

4 Ambrosias t€r, Com. in Ep. ad ‘ ' Quseetionee Veteris et Novi Teata- 
Rom., iii. 20 : " Triples quiden lex eat, menti,” formerly attributed to St 
ita ut prims para de Sacramento dir- Augustine, to an article by Dom. Morin 
initatia ait Dei: Beounda autem qusB in the 'Revue d'Hhtoire at de Lit- 
congruit legi natural:, qua intardicit tdrature religieuae,’ 1899; and to 
peocatum : tertia vero facto rum, id Prof. A. Souter’a edition of the 
eat, aabbati, neomen ie, oircumcisionia, " Quseetionee Veteris et Novi Teeta- 
etc. Haec eat ergo lex naturalis, qua menti,” and to the same author's 
per Moyien partim reformats, partim “Study of Ambrosiaster.” 



CHAP. IX.J 


NATURAL LAW. 


105 


well oa to confirm it. The same conception is expressed in a 
letter of St Ambrose : The Mosaic law was given because men 
had failed to obey the natural law. 1 * 3 Again, St Ambrose says, 
Law is twofold, natural and written. The natural law is in 
man’s heart; the written laws in tables. All men are under 
the law — that is, under the natural law.® And again : The law 
of God is in the heart of the just man. Which law ? Not the 
written but the natural law, for law is not set for the just, but 
for the unjust man. 8 The natural law, says St Jerome, speaks 
in our heart, telling us to do what is good and to avoid what 
is evil; and, again, he says that the whole world received 
the natural law, and the Mosaic law was given because the 
natural law was neglected or destroyed. 4 

It is interesting to notice that the Fathers frequently, as we 
have before said, connect their treatment of the natural law 
with St Paul’s phrases in Homans. St Ambrose, for instance, 
says that it is the Apostle wji o teaches ua that the natural 
law is in our hearts. 5 6 * 1st Augustine also refers" tc BTFaul’s/ 
words in a passage in which he divides law into three species ; 8 
and St Hilary of Poitiers does the same in describing the general 
scope of the natural law. He defines this as being that a man 
must not injure his fellow-man, must not take that which 
belongs to another, must keep himself from fraud and per- 


1 St Ambrose, Ep. lxxiii. 10 : " Accipe 
aliud. Non fuit neeraaaria lex per 
Moysen. Denique subintravit, quod 
utique non ordinarium sed velut furtiv- 
um significare videtur introitum ; eo 
quod in locum naturalis legis intra- 
verit. Itaque si ilia auum serv asset 
locum, htec lex scripts nequaquam asset 
ingresea. ” 

9 Id., Da Fuga Sfcculi, iii. 

3 Id., Enarr. in Fa. xxxvi. 31. 

* St Jerome, Com. on Gal. iii. 2, and 

on Isaiah xxiv, (J. 

6 St Ambrose, Ep. lxxiii. 2: “Eaae 

autem legem naturalem in cordibua 

nostria etiam apostolus docet, qui scrip- 
sit quia plerumque ‘et gen tea natural- 
iter ea, qute Legis sunt, fadunt, et 
cum Legem non legerint, opus tamen 
Legis scriptum habent in cordibua suis ' 
(Rom. Ii. 14, 16). Ea igitur lex non 


scribitur, sed innascitm : neo aliqua 
percipitur lectione, Bed profluo quod- 
am fonte in singulis exprimitur, et 
humsnis ingeniis hausitur.” Cl. ‘De 
Jacob et Vita Beata,’ vi. 

8 St AuguBtine, Contra FaustumMani- 
chaeum, xix. 2: “Sunt autem legum 
genera, tria: unum quidem Hebrae- 
orum, quod peccati et mortis Faulus 
appellat (Rom. viii. 2). Aliud .vero 
Gentium, quod n&turale vocat : * Gentes 
eniin,' inquit, ' naturgliter quae legis 
sunt faciunt; et ejusmodi legem non 
babentes, ipsi sibi suut lex ; qui oatend- 
unt opus legis scriptum in oordibus 
suis’ (Rom. ii. 14, 15). Tertium vero 
genus legis est veritaa, quod perinde 
signifies ns, apostolus dicit : Lex enim 
spiritua vitae in Christo Jesu liberavit 
me a lege peccati et mortis” (Rom. 
viii. 2). 
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jury, must not plot against another man’s marriage. 1 * * * * * * * It iB 
interesting to compare this with the definitions of the natural 
law by St Ambrose 1 and by St Augustine.*3lt is clear that these 
are derived from Cicero and other ancient writers. 

It is unnecessary to multiply quotations. There seems to be 
no division of opinion among the Fathers upon the subject. 
Practically they carry on the same conceptions as those of 
Cicero and the later philosophers, and while they bring these 
into connection with the suggestion of St Paul, they cannot be 
said either to modify these inherited conceptions or to carry 
them any farther. 

.The treatment of the law of nature in the Fathers is not 
complete till we come to St Isidore of Seville at the beginning 
of the seventh century. Then we find that distinction which 
we have considered in Ulpian, Tryphoninus, and FlorentinuB, 
and in the Institutes of Justinian, restated with great direct- 
ness, and defined in a method which is interesting and to 
some extent novel. The importaqsB. of the treatment of„the 
natural law by St Isidore'S^ however, not only due to the fact 
fEaFheTurmshes us with interesting evidence as to the general 
prevalence of the theory of law in this form, and shows us 
that it was adopted by an important Christian writer. |lis 
importance in the history of the theory of natural law is much 
greater than this. His definitions were finally embodied, in 
the twelfth century, in Gratian’s Decretum, and so passed intoj 
the structure of the Qanon Law, and furnished the form of, 

1 St Hilar; of Poitiers, Tract, cm Pa. contra natural legem sit non juvare.” 

cxviii. llfl: “ Lex enim veluti naturalin St Ambrose, De Off., iii. 24: "Nihil- 

eet, injuriam nemini inferre, nil alienum que judicandum utile, nisi quod in 

prseripere, fraude ac perjurio abstinere, commune prosit. . . . Etenim si una 
alieno conjugio non insidiari. Novit et lex natures omnibus, una utique 

hanc Apostolus legem, dicens. * Cum utilitas universorum, ad consulendum 

enim nationes, ^juse legem non habent, utique omnibus natures lege constring- 

natur&liter secundum legem faciunt,’ imur.” 

etc.” 9 St Augustine, De Diversis Question!- 

9 St Ambrose, De Off., iii. S : "HtBc bus xxxi. : “Nature jus est quod non 
utique lex natures est, quee nos ad opinio genuit, ted queBdam innata via 
omnem aatringit humanitatem, ut inseruit, ut religionem, pietatem, gra- 
alter aiteri tanquam uniua partes cor- tiam, yindicationem, obserrantiam, 
poris invioem deferamuB. Nec detra- veritatem." 
hendum quidquam putemus, cum 
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all the mediaeval ecclesiastical treatment ot the subject; and 
though, no doubt, with the reviving study of the Roman juris- 
prudence, the same conceptions would probably have appeared, 
yet the fact that they were already embodied in St Isidore’s 
Etymologies secured the unanimity of mediaeval theory upon 
the subject 

The position of St Isidore in the development, especially of 
the political theory of the Middle Ages, is indeed out of all 
proportion to the intrinsic merits or pretensions of his work. 
His ‘Origins,’ or ‘Etymologies,’ is really the seventh-century 
equivalent of a modern encyclopaedia. He suggests the deriva- 
tion of each word with which he deals, and gives a brief account 
of the thing which it describes. It would be extremely interest- 
ing, were it not here out of place, to trace the history and origin 
of such an encyclopaedic work as that of St Isidore. It is 
evident enough that in most points and in general conception 
it is not original. It seems to belong to the same class of 
work as Martianus Capelk’s ‘De Nuptiis Philologiae.’ How 
much farther back this encyclopaedic form of literature can be 
traced we are not competent to say. It will be seen in the 
course of our inquiries that St Isidore furnishes the model of a 
variety of works of the same kind in the Middle Ages, of which 
the nearest is Hrabanus Maurus’s ‘De Universo,’ which belongs 
to the ninth century. 

St Isidore’s work has therefore little of the character of an 
original production, and indeed makes no claim to this. For 
our purpose, indeed, this fact rather increases than diminishes, 
its importance. (We feel convinced in reading St Isidore’s 
definitions that he is giving us not merely his own judgments 
but the generally current conceptions of his tim&J It may of 
course be urged that St Isidore, writing as he did in Spain, was 
rather far removed from the centre of the culture of his time, 
and that we must be prepared to admit the influence of the new 
barbarian circumstances upon his mode of thought. With 
regard to some aspects of his political ideas this may be 
quite true, and indeed may be a fact of some importance. 
But with regard to the subject which we are at present con- 
sidering, his treatment of the theory of Natural Law, there 
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seems no reason to think that any such special influences 
are at work upon him. We should indeed be glad, if it were 
possible, to trace more clearly the sources of his theories, for 
much remains, to us at least, very obscure; but we see no 
reason at all why we should look for these outside of the 
limits of the Latin culture. 

St Isidore of Seville deals with the definition of law in the 
following terms : 1 “Jus autem naturale est aut civile aut gen- 
tium.” That is, he begins by laying down the tripartite char- 
acter of law as Ulpian and the Institutes do. He then defines 
natural law, “Jus naturale est commune omnium nationum, et 
quod ubique instinctu naturse, non constitutione aliqua habetur ; 
ut viri et femme conjunctio, liberorum successio et educatio, 
communis omnium possessio, et omnium una libertas, adquisitio 
eorum quae ccelo, terra, marique capiuntur. Item depositee rei 
vel commendatae pecuniae restitutio, violentiae per vim repulsio. 
Nam hoc, aut si quid huic simile est, numquam injustum, sed 
naturale, aequumque habetur." 

It will be evident that the definition is related to that of 
Ulpian and the Institutes, 2 and yet that there are considerable 
differences between them, and these of some significance. The 
statement that the jus natwrale is common to all animals has 
disappeared, and in its place we read that it is common to all 
nations, and that men follow it “ instinctu naturse non constitu- 
tione aliqua.” We have already had occasion to deal with this 
change, but we must again point out that it seems to represent 
the fact that while Ulpian's definition suggests that the jus 
naturale was something of the nature of the animal instinct, the 
general tendency of thought was to look upon it as a body of 
principles rationally apprehended. It is true that St Isidore 
says that men follow it “instinctu naturse,” but this is con- 

> St Indore, Etymol., v. 4. conjunctio, quam nos matrimonium 

* Ulpian’s definition is: “Jus natu- appellamus, hinc liberorum procreatio, 
rale eat, quod natura omnia animalia bine educatio : videmus etenim cetera 
docuit: nam jus istud non humani quoque animalia, f eras etiam istius juris 
generis proprium, sed omnium animal- peritia censeri.” (Dig., i. 1. 1. 3.) 
ium, quss in terra, qusB in mari nas- The definition in Inst., i. 2., is practi- 
cuntur, avium quoque, commune est. cally the same. : 

Hinc deecendit maria atque feminse 
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trusted, not with reason, but with “constitutio aliqua,” and it 
should be observed that under the definition is included an 
ethical habit, such as the “ deposits rei vel commendats pe- 
cuniae restitutio.” This has no place in Ulpian’s definition. 
St Isidore defines the jus gentium in the following terms: 
“Jus gentium est sedium occupatio, aedificatio, munitio, bella, 
captivitates, servitutes, poatliminia, fcedera pacis, indutis, 
legatorum non violandorum religio, conubia inter alienigenaa 
prohibits. Et inde jus gentium, quia eo jure omnes fere genteB 
utuntur ." 1 We have already compared this definition with & 
fragment of Hermogenianus contained in the Digest, and with 
one part of the discussion of this question in the Institutes of 
Justinian . 2 It is difficult to say whether St Isidore’s definition 
is directly related to these, but there seems to be a general 
agreement of character between them all. In passing we may 
point out that there is the same contrast between the natural 
liberty of all, under the jus naturals, and the slavery which 
belongs to the jus gentium, in St Isidore and in the Institutes ; 
but we shall have to return to this point later. The jus civile is 
defined by St Isidore as follows : “ Jus civile est, quod quisque 
populus, vel civitas sibi proprium, humana divinaque causa con- 
stituit ” 3 This is practically the same as the definition of the 
civil law as distinguished from the jus gentium and the jus 
nat&rale in the Institutes of Gaius and Justinian . 4 


) {St Isidore of Seville has obviously reproduced with certain 
'changes of detail the theory of the tripartite character of law 


which we have already seen in the works of TJlpian and in the 


1 St laid., Etym., v. 6. 

4 He^mog., in Dig., i. 1. 5 : “ Ex 

hoc jure gentium introducta hells, dis- 

crete gen tea, regna condita, dominia 
distincta, agris termini positi, asdificia 
collocate, commercium, emptiones ven- 
ditionea, locationes conductiones, obli- 
gationes institute : exceptis quibusdam 
qua jure civili introducto aunt. ” Inst., 
L 2. 2: "Jus autem gentium omni 
hutnano generi commune est. Nam 
uau exigente et humanis neoeasitatibus 
gentea human ee queedam sibi constit- 
uerunt : bella etenim orta sunt, et 


captivitates secute et servitutes, quro 
sunt juri naturali contrarim. Jure 
enim naturali ab initio omnes homines 
liberi nascebantur. Ex hoc jure gen- 
tium et omnes peene contractus intto- 
dueti sunt, ut emptio venditio, locatio 
conductio, aocietas, depbsitum, mut- 
uum et alii mnumerabiles.” 

* St Isid., Etym., v. 5. 

* Gaius, i. 1 : "Nam quod quisque 
populus ipse sibi jus constituit, id 
ipaius proprium est, vocaturque 'jus 
civile,’ quasi jus proprium civitatis.” 
Cf. Inst., i. 2. 1. 
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Institutes of Justinian. J With his work the conception passes 
into the common stooik of mediaeval tradition on political) 
theory. JThe distinction would, however, have had little or no 
meaning if it had not been closely connected with that theory 
of the natural condition, or state of nature, the state ante- 
cedent to the conventional institutions of society, which we 
have already studied in Seneca, and whose influence we have 
recognised in the lawyers. We must examine this theory ob it 
is exhibited to us in the Fathers, but we shall find it best to 
approach the subject by considering their theory of human 
nature and human institutions. We shall find that there is 
continually implied in this a reference to a condition of life 
precedent to and other than that which now exists. We shall 
Bee that the conception of the state of nature is in the Fathers 
identified with the conception of the condition of mankind in 
the unfallen Btate. 



CHAPTER X. 


NATURAL EQUALITY AND SLAVERY. 

Wx have seen that in the New Testament writings we find a 
conception of human nature which is very- clear and distinct as 
to the essential and inherent equality of mankind ; we find that 
in the teaching of our Lord Himself men are regarded as all 
equally the children of God, and that in St Paul’s writings we 
have the more technical expression of this conception as signi- 
fying the capacity of all men for the spiritual and moral life. 
Whether a man is slave or free he is still capable of the same 
moral and spiritual life, capable of knowing God and serving 
Him. If he is a slave he must be treated fairly and reasonably 
by his master, who is no dearer to God than is the slave. 

This conception is carried on with eloquence and force in the 
writings of the early Fathers — is indeed implied in all that they 
say. We may refer to one or two passages which deal with the 
matter directly: the first is in the little work known as the 
‘Octavius,’ written by Minucius Felix. He says that all meiL. 
wit hout difference o f age, ' sex, or ra nk.jire Jaegotten .with a- 
capacity and power oF reason and feeling, and obtain wisdom, 
not '"By "fort iiheF6ut by'naturei 1 ITls 'interesting to observe 
how" dose these phrases, in spite of certain differences, are. to 
those of Cicero and Seneca ; indeed it might be difficult to say 
whether the author derives his method of expressibn from the 
New Testament or from the philosophers. Another passage is 
contained in Lactantius’s work, the ‘ Divine Institutes.’ He is 
discussing the natiuTB-of-justice, and after having given the first 
place in the conception of this to pietas he goes on to urge 

1 Octavius, xvi. 
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that the second part of justice is cequitas — that is, the temper 
which teaches a man to put himself on an equality with hiB 
fellow-men, the quality which Lactantius says Cicero bad called 
aquabilitaa. God, who brings forth and inspires men, wished 
them all to be equal. He made them all for virtue, promised 
them all immortality. No one, in God’s sight, is a slave or a 
master ; He is the Father of all men, we are all therefore His 
children. Lactantius finds fault with Boman and Greek institu- 
tions as not recognising these principles of equality sufficiently, 
but it does not appear that he is really attacking the institutions 
so much as what he considers the wrong temper with which men 
regard these institutions ; for when he considers the objection 
which some one might make, that the same differences of rank 
and condition exist also among Christian people, he replies not 
by denying that the differences exist, nor by condemning their 
existence, but by urging that Christian people do xeally recognise 
each other as brothers and equals, that they estimate all things 
by their spiritual and not by their material value . 1 

Lactantius’s phrases are well-meaning and no doubt sincere, 
but they scarcely justify his attempt to censure the Greek and 
Boman spirit, and his somewhat inexcusable forgetfulness of the 
fact that writers like Cicero and Seneca had taken up much the 
same position towards the inequalities of human condition as 
his own. Lactantius does not really condemn the existence of 
the great inequalities of society, only he wishes them to be 
corrected by the sense of the fundamental equality of human 
n&tuTe, just as Seneca had done. 

In the later Fathers this conception of the intrinsic and 
primitive equality of human nature is discussed with much ful- 
ness, but almost always in direct connection with the treatment 
of .the institution of slavery : they assert that this equality is 
primitive, and also that in some sense it always continues, 
while they also develop with great clearness a theory which 
is to account for the existence of this unprimitive and, in one 
sense, unnatural institution of slavery. 

We do not know that any passage in the writings of the 
Fathers represents the general character of their theory better 

1 Lact., Dir. Inst., v. 16 and 16. 
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than a discussion of the subject by (“Ambrosiasteiy in his 
commentary on St Paul’s Epistle to the Oolossians. He begins 
by warning masters lest they be puffed up with pride and £or-„ 
get that God made, not slaves and free men, but all men freej 
Slavery is the consequence of man’s sin ; man, making war 
upon his fellow-man, makes captives, and chance determines 
whether these are to remain slaves or to be redeemed. Before 
God the sinner is the slave ; Ham is an example of this, and the 
ancient writers who maintain that the wise were free and the 


foolish slaves, really recognised this principle. Masters must 
remember that their lordship extends only over the body ; they 
have no authority over the soul, God only is the master of that : 
let them remember this, and only exact just service from their 
slaves, who are still their equals, not to say their brethren . 1 

It will be noticed that there are really four distinct proposi- 
tions with regard to human nature and slavery contained in 
this passage.^ First, that men as God made them were free ; 
second, that 'this still continues in some sense, the condi- 
tion of slavery is very largely one determined by fortune, 
'and this condition does not extend beyond the body; thirdly, 
that slavery is the result of man’s sin and sinfulness, the true 
slavery is that of the soul, for the foolish are the true slaves; 


1 Ambrosiaster, Cora, on CoIobs. iv. 
1 : “ ‘Domini quod justum oat et eequum 
aervia precbete, ecientes quod et vos 
dominum habetis in coalis.’ Ne domini 
temporal es superbia extollantur, prae- 
Kument.fi.- de dominatu, mitigat et 
cohibet animoa illorura, ut adhibita 
conaideratione huraani generis anim- 
advertant auctorem Deum non servos 
etliboros Bed omnes ingenuos condidisse. 
Sod hoc mundi iniquitate factum est, 
ut dum alter alterius fines invadit 
tunc captavoB ducit ingenuos ; unde et 
uuuuu capti dicti aunt a veteribus inde 
manciple. Hie casus et conditio 
etiam nunc apparet ; alii Tedimuntur, 
alii remanent eervi ; apud Deum autem 
hie servus habetur qui peccaverit. 
Denique peccati causa, Cham servus 
audivit: ‘ Maledictus puer Chanaam, 
servus servorum erit fratribus suis.' 

VOL. L 


Cui sententira veteres assenBere, ito ut 
defmirent omnes prudenteo esse liberoa, 
stultos autem omnes esse servos. . . . 
Ostendit ergo dominis, quia non vere 
sunt domini sed quasi per imaginem ; 
corporum enim non animorum sunt 
domini. Solus enim dominus, et auctor 
rerum invisibilis Deus, tam corporibus 
quam animia dominatur : ut h®c con- 
siderantes justa ab eis ezigant servitia : 
talia utique qualia et a se exigi volunt 
a Domino communt Nam cum ipsi 
non ut dignum est, Deo serviant, quern 
non n eg ant omnium po tests tem habere, 
cuj usque quotidiana dona per minis- 
teria creaturs humanie usibus ezhiberi, 
a paribus suis (ut non dicam fratribus) 
tam gravia szigunt servitia, ut fern non 
posaint : non ponentes in animo, quia 
et ipsi veliut nolint, servi sunt; et 
viderint cujus meriti.” 


H 
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fourthly, that masters must treat their slaves with considera- 
tion and forbearance. All these points can be amply illustrated 
from the works of the Fathers. 

All the Fathers maintain that in their original nature men 
were free and equal. Salvian speaks of that human nature 
ana condition which makes masters and slaves equaL 1 * St 
[Augustine, in a very notable passage, to which we shall have 
xo return, lays it down that God did not make rational man 
to lord it over his rational fellows, but only to be master of 
the irrational creatures, and that no one in that nature in 
which God first made man is the slave either of man or of sin. 
In the original order of things men would have been free an<^ 
equal . 1 Gregory the Great insists upon the same conception. 
Masters are admonished that they should remember that their 
slaves are of the same nature as themselves, lest they Bhould 
cease to recognise that those whom they hold in bondage are 
equal with them, through their share in one common nature . 3 
In a passage in his work on Job, a passage which is fre- 
quently referred to in mediaeval lite rature, a nd some of whose 
phrases have become almost classical ^Gregor^ admonishes great 
men to remember that by nature we are all equal, that nature 
brought forth all men equal, that it is only by a secret 
dispensation of God that some men are set over or are inferior 
to others . 4 St Gregory’s phrase, " Omnes namque nature 
aequales sumus,” is strictly parallel to TJlpian's " Quod ad jus 
naturale attinet, omnes homines sequales sunt.” We have just 
Been how St Isidore of Seville says that under the natural law 
there is “ omnium una libertas.” s 


i Salvian, De Qubematione Dei, iii. 
28. 

* St Aug., De Civ. Dei, xix. 15. 

fc Gregory the Great, Liber Pastor- 
alia Curve, Part iii. 6. 

4 Gregory 1 the Great, Expoaitio 
Moralis in Beatum Job, xxi. 15 : 
"Potentibui viris magna eat virtue 
humilitetia, considerate sequalitas con- 
ditions. Omnes namque homines 
nature equates sumus, sed acoessit 
dispensatorio ordine, ut qulbuadam 
prslati videamur. , . . Si enim apud 


semetipsam mens descendit de vertice 
culminis, citius planitiem invenit natu- 
ralis sequalitatis. Nam ut prafati 
sumus, omnes homines nature equates 
genuit, sed variante meritorum ordine, 
alios aliis dispensatio occulta postponit. 
. . . Sancti autem viri cum presunt, 
non in ae poteatatem ordinis, sed equal- 
itatem conditionis attendunt, nec 
preesae gaudent hominibus, sed pro- 
deaae." 

4 St Isidore of Seville, Etym., v. 4. 
See p. 108. 
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But, further, this equality is not a thing wholly of the past : 
the inequalities of condition and life only affect the body, 
they.haye no relation to the mind and soul. The slave, St 
( SCmbrosej ays, may be the superior, in character, of his master ; 
ncT condition of life is incapable of virtue, the flesh can be 
enslaved, the mind is free. The slave may really be more free 
than the master. It is sin which renders a man truly a slave, 
innocence is free. He is free under any outward form of 
slavery who is not governed by the love of the world, by 
avarice, by fear. The free man is he who can look out with 
confidence on his actual life and for whom the future has 
no terrors . 1 St Ambrose’s words remind us very forcibly of 
those of Seneca, and indeed so far the theories we are con- 
sidering do not seem essentially to differ from those with which 
we have already dealt. But they are reinforced by the em- 
phatic assertion that in Christ we are all one. St Ambrose in 
another treatise puts this very forcibly. Neither family nor 
rank affect the true position of men. Slaves or freemen, we 
are all one in Christ ; slavery can take nothing from man's char- 
acter, nor can freedom add anything to it.* This is expressed 
in another and perhaps more technical fashion by the author of 
one of the sermons attributed to St Augustine, who protests 
against the harsh treatment of Christian slaves by Christian 


1 fit Ambrose, De Joseph Patriarchs, 
iv. : “ Ceeterum quod ad moralem 
pertinet locum, quia omnes vult salvos 
fieri Dominus Deus coster, dedit per 
Joseph etiam iis qui sunt in servitute 
solatium : attribuit magisterium ; ut 
discerent etiam in ultima conditione 
posse mores esse superiores, nec ullum 
statum immunem esse virtutis, si 
animus se uniuscujusque cognoscat ; 
carnem Bervituti subditam esse, non 
mentem, multosque servulos esse 
dominis liberiores, si in servitute 
positi a servilibus putent operibus 
abstinendum. Servile est omne pec- 
catum, libera est iunocentia. Unde 
et Dominus ait : Omnis qui facit 
peccatum, servus eat peccati. . . . 
llle vero in quavis conditione servitii 


semper liber, qui mundi amore non 
capitur, avariticc vinculis non tenetur, 
metu criminis non alligatur, qui 
secuniB 8 pec tat prasentie, quern 
futura non terrent.” 

2 St Ambrose, Exhortatio Virginl- 
tatis, i. 3 : " Nullum ergo ad com- 
mendatiocem hominis conditio affert 
impedimentum ; nec dignitas prosapico 
meritum, sed fides affert. Sive aeiBrus, 
sive liber, omnes in Christo unum 
sumus. . . . Nec serviAu derogat nec 
libert&s adjuvat. . . . Apud Christum 
euim servitua et libertas eequa lance 
penduntur, nec ullo discerniculo bones 
servitutis et libertatis merits dividun- 
tur : quia nulla major est dignitas quam 
servire Christo.” 
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masters, and upbraids them for not considering that the slave 
is their brother by grace, has equally with them put on Christ, 
partakes of the same sacraments, has the same Father, God, 
and should find in his master a brother . 1 These Christian con- 
ceptions do not perhaps add anything in strict theory to the 
philosophic conception of the equality of man’s nature, but 
they represent to us a mode of apprehending this which has 
probably had a very great and continuous influence on the 
development of the practical consequences of this theory of 
^human nature. 

Man, then, as God made him was free and equal. The subjec- 
tion of man to man is something which belongs not to his 
original nature but to his present condition; and more than 
that, this equality and freedom is in one sense indestructible 
and inalienable: even now, though his body may be in sub- 
jection, his mind and soul are free, he is still capable of reason 
and virtue, he may even now be superior to the man to whom 
he is enslaved, and in his relation to God all differences of 
condition are meaningless. ^Men, whether slaves or freemen, 
are called to one common life in Christ and God, called to 
know God as the common Father and to hold each other as 
brethren. We may stay for a moment to notice once again 
how far we have travelled from the Aristotelian mode of thought, 
how clearly we are in presence of what we may call the modern 
conception, the fundamental idea upon which the modern 
democratic theory of society depends. The Christian Fathers 
are clearly restating in their own fashiomthe _sa me concept ions 
as those which we already met with in^ Cicer o, in j jepeqqjand 
in the lawyers. * 

'' But slavery is not, in the judgment of the Christian Fathers,, 
unlawful or improper: they recognise its existence, they ac-j 
quiesce in its presence, and they furnish a complete theory of its 
origin and a new justification of its continuance. Slavery, they 
say, had no place in the primitive condition of life ; man, as God 

1 Pseudo Augustine, Sermones, cxlvi. f rater eet. Etenim similiter Christum 
8- “Et quod magisdolendemeet, christ- induit, iisdem participat sacrament ia, 
ianus dominus christiano in his diebus eodem quo et tu, utitur Deo Patre ; 
servo non parcit, minime reepiciens quod cur te non utatur ut fmtrel" 
etai servus est conditione, gratia tamen 
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created him, was not made to be either the slave or the lord of 
his fellow-man ; but, they add, man has long ago passed out of 
that primitive condition, and lives now under other circum- a 
stances. He was once innocent and harmless, now he is vicious 
and inclined to attack and injure his fellow-man. Under the 
primitive conditions, he needed no coercive discipline to train\ 
him to goodness and to restrain his evil desires; he lived in 
freedom, and under conditions of equality, for he had no tend- 
ency to abuse his freedom to the injury of his neighbours, and 
therefore he did not need to be under the domination of his 
fellow-man, lest he should do wrong. 

The Fathers conceive of the state of man before the Fall 
much as Seneca conceives of the Golden Age , 1 and they account 
for the disappearance of the primitive conditions of that age 
by the theory of the Fall. By the Fall man passed out of 
the state of nature into the state in which the conventional 
institutions of society are necessary. Slavery did not exist 
in the state of nature when men were free, and in some 
very large sense equal. v But the Fall brought with it the 
need of new conditions, of a new discipline, by which the 
new and evil tendencies of human nature should be corrected. 
Slavery is a consequence of the coming of sin into the world, 
and is also a disciplinary system by which the sinful tendencies 
of man may be corrected. 

We have already seen how this conception is stated by 
“ Ambrosiaster." In general terms he puts the universal theory 
of the Fathers, that slavery came into the world with sin. 
This conception is drawn out with greater completeness by 
St Augustine, St Ambrose, and St Isidore of Seville. The 
passage to which we have already referred in the ‘ De Civitate 
Dei,’ as illustrating the conception of the equality and primitive 
liberty of mankind, also contains one of the best statements of 
the patristic theor y of the_ origin and rationale of slavery.* 

1 See p. 28. qu&m regee hominum oonetituti sunt, ut 

4 De Civ. Dei, xix. IS : “Ration&lem etiam sic ineinuaret Deue quid postulet 
factum ad imaginem suam noluit (Deue) ordo cre&tur&rum, quid exigst meritum 
maiirrationabflibusdominari; nonhom- peccatorum. Condicio quippe servit- 
inem hornini, sed hominem pecori. Inde utig jure inteUegitur impoaita peocatori. 
primi jueti paatores peeorum magis Prelude uusquam ecripturarum legimua 
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\Man, who was made in the image of God, and endowed with 
reason, was made to be the lord of all irrational creatures, but 
not of his fellow-men. Slavey has been imposed by the just] 
sentence of God upon the sinner: it is a consequence not of 
man’s nature but of man’s sinfulness; by nature man is the 
slave neither of sin nor of his fellow-man. Slavery is intended 
to preserve the true order of life, which is threatened with 
destruction by sin. St A ugustine looks upon slavery partly as 
a punishment of sin, but also as a remedy for sin, as one of 
those institutions, unnatural in one sense, as being contrary to 
the primitive conditions of human nature, but necessary 
I under the actual circumstances of society V" st Amorose urges 
more than once that sin and vice and ignorance do in themselves ( 
make a man a slave. Sin is always servile, innocence alone is 
free. “ Every one who commits sin is a slave of sin.” 1 It is j 
really better for a vicious man to be a slave ; a man who cannot 
rule himself is better under the authority of a wise man.\A^Een"" 
Isaac put Esau into subjection to Jacob, he was really conferring^ 
upon him a benefit.® The same conception is drawn out with ' 


precision and clearness by St Isidore of Seville. Slavery is a\ 
punishment for sin, but a remedial punishment ; i t is intended * 


Bervum, antequam hoc vocabulo Noe 
juatun peccatum fiiii vindicaret. Nomeu 
itaque iatud culpa meruit, non nature. 
. . . Prime ergo aervitutia causa pec- 
catum eat, ut homo homini coudicionis 
vinculo subderetur ; quod non fit nisi 
Deo judicante, apud quem non eat in- 
iquitaa et novit diveraas pcenas meritia 
diatribuere dclinquentium. Sicutautem 
aupernua Dominua dicit : ' Omnia qui 
facit peccatum, aervus eat peocati.’ Ac 
per foe multi quidem religioai dominis 
iniquia non tamen liberis aerviunt : ' A 
quo enim qui\ devictua eat, huic et 
aervuaaddictuaeat.’ Et utique felicius 
aervitur homini quam libidini, cum 
aaeviasimo dominatu vaatet corda mort- 
alium, ut alias omittam, libido ipsa 
dominandi. Homini buaautem illopacis 
online, quo aliia alii aubjecti aunt, aicut 
prodeat humilitaa aerrientibua, ita nooet 
■uperbia doeoinantibua. Nullua autem 


nature, in qua priua Deua hominem 
condidit, aervua eat hominis aut pec- 
cati. Verum et pcanalia aervitua ea 
lege ordinatur, quaa naturelem ordinem 
couaervare jubet, perturbari vetat ; 
quia ai contra earn legem non easet 
factum, nibil eBaet pcBnali servitute 
cohercendum. Ideoque apostolus etiam 
servos monet aubditoa ease dominis 
euia et ex animo eia cum bona voluntate 
servire ; ut scilicet, si non possunt 
a dominis liberi fieri, auam aervitutem 
ipai quodam modo liberam faciant, 
non timore aubdolo, sed fideli dileotione 
aerviendo, donee transeat iniquitaa et 
evacuetur omnia principatu* et pot- 
eataa humane et ait Deua omnia in 
omnibus.” 

1 St Ambrose, De Joseph Patriarchs, 
iv. See p. 115, note 1. 

1 St Ambrose, Ep. xxxvii., and Ep. 
Ixxvii. S. 
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to correct the evil tendencies of orig inal sin in hu man nature. 
It is necessary that the evil dispositions of some men should 
be restrained by terror, and yet God is equally careful for men 
whether they are slaves or free, and it may chance that a good 
man may be enslaved to an evil master while he is really his 
superior . 1 St Isidore seems to mean that slavery is one of 
those disciplinary institutions which are necessary under the 
actual conditions of human nature, which do, in the general, 
tend to correct the result of men’s depravity, though he iaj 
evidently compelled to recognise that the dispensation oi 
Providence is not always adjusted correctly to the individual 
case. 

This theory of the Fathers deserves careful attention. We 
have seen that they use phrases which illustrate the sincere 
conviction with which they, like the later philosophers and the 
lawyers, maintained the natural e quality and liberty of m an- 
kind. Clearly they all continue to hold firmly to the view that 
human nature is fundamentally equal, that there is no re a lity 
in s uch a dist inction as that which Aristotle had made between 
the n aturally free m an and the man who was n aturally a slav e. 
Men are all possessed of reason and capable of virtue ; they are 
all the children of God. But it is also quite clear that the 
Christian writers were no more prepared to condemn the 
actual institution of slavery as unlawful than were the jurists 
or the philosophers. In the writings of the jurists we have 

1 St Isidore of Seville, Sententia, ore suo populos a malo coercerent, atque 

iii. 47: "Propter peccatum primi ad recte vivendum legibue subderent, 
bominis humano generi pcena divinitus Quantum ottinet ad rationem “ non eat 
illata eet servitutis ita ut quibus aspi- personarum acceptio apud Deum,” qui 
cit non congruere libertatem, his mis- mundi elegit ignobilia et contempti- 
ericordiua irroget eervitutem. Et licet bilia, et qua non sunt ut ea qua sunt 
peccatum humane originis per baptiami destrueret : ne glorietur omnis caro, 
gratiam cunctis fidelibus dimissum sit, hoc est carnalia potejtia coram illo. 
tamen aquus Deus ideo diacrevit ho- Unus enim Dominus equaliter et do- 
minibus vitam, alios Bervos constituens, minis fert consultum et servis. Melior 
alios dominoB, ut licentia male agendi est subjects servitue quam elata liber- 
servorum, potestate dominantium re- tas. Multi enim inveniuntur Deo 
stringatur. Nam si omnss sine metu libera eervientes sub dominie constituti 
fuissent, quia esset qui a malis quern- flagitioeis, qui et si subject: stmt iilis 
quam prohibeatb Inde et in gentibua corpora, pralati tamen sunt mente.” 
principes regesque elect: aunt, ut ten- 
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the apparent contradiction stated, without explanation, that 
slavery is contrary to nature and yet that it exists. Seneca, at 
least, among the philosophers, suggests an explanation of the 
apparent contradiction. Institutions which were not necessary 
in the age of innocence became necessary as men’s vices in - 1 
creased. ,/The Fathers, bringing to their consideration of society 
a dogmatic theory of the Fall, are able to apply the same 
considerations as those which Seneca urges, with completeness 
and coherence. Had Adam not sinned and brought sin into 
human nature such an institution as slavery would have been 
unnecessary ; but the Fall, in bringing corruption into the world, i 
made necessary institutions which should correct and con trol, 
the sinfulness of human nature. . 

Here we have the explanation of what at first sight seems a 
paradoxical contradiction between the principles of the natural 
law and the actual conditions of human life. The later Boman 
jurists had looked upon the natural law as divine and un- 
changeable , 1 and, almost in the same breath, had spoken of 
llslavery as an institution actually existing and yet contrary to 
flthe natural law. Directly at least they suggest no explanation 
of the apparent contradiction. Seneca had suggested, and the 
Fathers developed completely, an explanation which was in its 
own way profound and philosophical. The law of nature in its 
completeness is only adapted to the state of nature. In the 
condition of innocence and simplicity men needed no coercion 
to make them obey the principles of this law. But once this 
innocence had disappeared man needed discipline and coercion 
to make him obey even the more general principles of justice 
and right, and hence much which is contrary to nature in the 
primitive condition is necessary in the actual condition of 
human life. 

Slavery is then, in the view of the Fathers, a lawful institu- ' 
tion, and tfiey constantly urge upon the slave the duty of 
obedience and submission. St Ambrose, after admonishing i 
masters to remember that they are of the same nature as their 
slaves, bids the slaves serve their masters with good will; a' 
man must patiently accept the condition in which he is bornj 

1 Inst., i. 2, 11. 
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and must obey harsh as well as good masters. 1 St Augustine, 
in o ne interesting p asaaggjgl nch iB also of soma imfeiYtat hra -TrT 
connection with t he theory of gover nment, argues that Christ 
makes good^slaves of bad ones ; thaE,"'whenTHey turn tbUmT 
5e't6aches~tEem, noFTMTlTl B'Tm^ peF^aOSa j'igirt eou; 
shouTds&rve the~wrc£ed!~tul~r ather tha t slav es sho u ld folio? 
His example TnTendenng service. 2 In another~place, with stilj 
grenteremphasis, lie repottmlua the notion "that "£Ee""prece3en 
of the liberation of the Hebrew slaves in every seventh year 
might be applied to the case of the Christian slave : the apostle, 
he says, had admonished slaves to obey their masters, lest 
Christian slaves should demand such a manumission.* The 
author of one of the sermons attributed to St Augustine puts 
the matter very forcibly when he bids the slaves love and obey 
their masters from the heart, because it is God who has made 
these to be masters and the others to be their servants. V 
perhaps the most emphatic assertion of the propriety of slavery 
is to be found in one of the canons of the Council of Gangrse, 
held in the year 362. In the third canon the anathema of the 
Church is laid upon any one who under the pretence of godli- 
ness should teach a slave to despise his master, or to withdraw 
himself from his service. 5 

The Church, then, so far from repudiating the institution 
of slavery, accepted the fact, and framed its own canonical 
regulations in accordance with it. The history of the canonical 


1 St Ambrose, Ep. Ixiii. 112 : 
“ Domini Bervis imperate non quasi 
conditaone Bubditis, Bed ita ut nature 
ejundem cujua voa eetis, consortes eis 
esse memineritis. Servi quoque dominie 
Bervite cum voluntste ; etenim uuua- 
quisque quod natua eat, patienter debet 
suscipere : nec solum bonis, sed etiam 
asperiB obedite dominie. 

3 St Aug., Enarr. in Ps. cxxiv. 

3. 

3 St Aug., Qusestionum in Hept, ii. 
77 : “ Quse de servo Hebrao prseci- 
piuntur, ut Bex aim os serviat, et 
dimittatur liber gratis, ne servi Chris - 
tiani hoc flagitarent a dominie euis, 


apostobca auctoritas jubet servos 
dominiB auis esse aubditoa, ne nomen 
Dei et doctrina blaspheinetur.” 

4 Pseudo Augustine, Sermone, civii. 
12 : “ Obedite (servi) dominis vestris, 
diligite ex corde, non ad oculum s^rvi- 
entes, sed ministerium ex amore 
facientes ; quia et illos Qeus constituit 
ut vobis dominentur, et voa ut 
serviatis.” 

3 Concilium Gangrense, Canon iii. : 
Et r is SovKor TTpotpaffti 8 foot Belas 
BiSdoicot KaratppoftLf Stmirov, «ol arax- 
wpsiv TTjs vTTjpealas Kal ttb fits* < Itvolas 
sal riirris t ifiijs lavrov Stordrp 

e(urripeTe!tr8ai, dydtt/ia loru- 
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and secular legislation with regard to the slave who entered a 
monastery, or procured ordination, is long and intricate, and it 
is not necessary here to deal with it in detail; still some 
points in this should be observed. At an early date it had 
become the Church rule that a slave could not be ordained 
unless he were first set at liberty. St Leo expressly prohibits 
this , 1 and a little later the matter is treated with considerable 
detail by Pope Gelasius I. In one of his letters he orders 
a certain bishop to restore a slave, who had been made a 
“ clericus,” to his mistress ; but with regard to another slave 
who had been OFdained to the priesthood he orders that he 
should be sent back to his mistress, not as a slave but as 
a priest at the church on her estates . 2 In another letter he 
forbids the reception of any slave into a monastery without 
the permission of his master* TMb does not, however, rep- 
resent the universal character of Christian legislation on the 
subject. In Justinian’s fifth Novel the question of the entrance 
of slaves into monasteries is handled in a somewhat different 
spirit Justinian prefaces his judgment on the subject by 
the recognition of the fact that the divine grace makes no 
distinction with regard to human conditions ; that in the 
worship of God all distinctions of male or female, slave or 
free, disappear ; and he goes on to lay it down that every one, 
whether free or a slave, must undergo a probation of three 
years before being accepted as a monk. If within that time 
a master come to reclaim his slave, and can prove that the 
slave had stolen something, or had committed a crime of 

1 St Leo, Ep. iv. Cf. Canones Apost., nostra auctoritate deputamus : et omni 
81, and Condi. Tolet., iv. 19, 73, 74. veritate discuasa, si revera objectam sibi 

a St Gelasius L, Ep. xxi. : “Nuper maculam justitie refragationis non 
etegim aotoree illustris famine Placidie potuerit ratione diluere, Leontium 
petitorii oblations conquesti sunt, clericum, quem gradua pnefinitus legi- 
SabinumMarceUianeneU aive Casilinatia bus non defendit, ad sequendam cog- 
urbis Antiochum servum juris patroue nationia sue necessitates! modi* omni- 
sum, absentia domine occasions captata, bus redhibete. Antiochum vero, quia 
ad preebyterii honorem usque produo- propter sacerdotium nou jam potest 
turn, ejusque fratrem Leontium cleri- retolli, si in suam ecclesiam in hoc, in 
oalis officii privilegio decorasse. Et ideo, quo est, honors deaiderat collocare, non 
fratree oariasimi, inter supradictos veluti redditum sibi, sed habeat pro 
ac tores et eos, qui conditionis extreme mysteriorum celebrations susceptnm." 
repetuntur, objectam cognitlonem vobia 1 St Gelasius I., Ep. xiv. 4. 
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some kind, and had therefore fled to the monastery, the slave 
is to be restored to him, on the promise that he will not 
'injure him. But if he cannot prove the charge, the slave is 
not to be surrendered to him, even if the master’s demand is 
made within the three years: after that, no demand can be 
made even on the ground of any crime committed by the slave 
before his coming to the monastery. Only, if the slave leave 
the monastery to return to the secular life, then the master can 
reclaim him. 1 We shall have to recur to this question of the 
position of the slave or serf with respect to ordination or en- 
tering a monastery in later chapters. We here refer to the 
matter only as illustrating the fact that the Christian Church 
acquiesced in the institution of slavery, and even formed its 
own internal regulations in accordance with the fact. 

Slavery, then, in the judgment of the Fathers, is a legitimate . 
and useful institution. But the Fathers are very careful to 1 
urge upon the masters that they must Bhow their slaves con- 
sideration and kindness, and even that they are responsibl e j 
for the spiritual welfare of their slaves. St Augustine urpeltY 
upon the masters of slaves that while with respect to temporal 1’ 
matters they may well distinguish between their children and/'i 
their slaves, with regard to the worship of God they should J 
take equal thought for both : the true Pater familias will trjj fl 
to bring up his whole household in the service of God^-St^f 
Gregory the Great, in a letter addressed to the nobles and 
proprietors of Sardinia, warns them that they will have to ! 
give account to God for all those who are in subjection to' 
them ; it is true that these are to serve the temporal interests 
of their lords, but the lords are responsible for their eternal 
wellbeing. 3 

We must not be understood to be discussing the question 
of the complete influence of Christianity on ancient slavery : 
our work here is concerned with the theory of the subject. 
So far as we should venture an opinion on this matter, we 
should say that Christia nity was one of the m any influence* 
w hjch were gradu ally- tending tn the slavery 'of the 

ancient world to an end. It would appear evident that the 

'Tsovei v. 2 . 1 ue uiv, l>ei, xii, 18. • St Gregory the Greet, Ep. iv. 23. 



124 TEE NEW TESTAMENT AND THE FATHERS, [part ni. 


influence of Christianity tended to promote the mitigation 
of the hardships of slavery, not only by its exhortations 
to the master to remember that the slave was his brother, 
but also by promoting legislation for the protectipn of the 
slave and by actually encouraging manumission. The laws 
of the Christian Emperors carry on from the older legislation, 
and seem to develop further, regulations for the protection 
of slave women and children from prostitution 1 and exposure , 2 
and it is very noticeable that one of the earlieBt laws en- 
acted by Constantine after his conversion was that by 
which it was permitted to perform the ceremony of manu- 
mission in the Christian Churches.^ The theory of the Church 
may have looked upon slavery as legitimate, but it is clear) 
enough that the practical influence of the Church was in 
favour of manumission. In later centuries we find reference^ 
to the manumission of slaves which imply that this was con- 
sidered to be a pious work, likely to profit the souls of the 
persons who perform it . 4 We do not doubt that the general 
influence of the Church tended towards the mitigation of the 
hardships of slavery, and even towards the disappearance of 
the institution. But the more clearly we may recognise this 
the more necessary is it to recognise also that the theory of 
the Church is somewhat different : we think that it must be 
admitted that the influence of the theory may have had con- 
siderable effect both in defending the actually existing slavery 
of the ancient world, and in assisting in its revival in the 
fifteenth century when Europeans came into contact with the 
negro races. 

1 Cod. i. 4. 12, 14, vi. 4. 4. 2, African®, 64 and 82. 

* Cod. i. 4. 21. 4 Cf. the “ Formula)” of Marcuifus, 

3 Cod. i. 13. 1 and 2. Cf. Cod. Eccl. xxxn. and xxxiv. 
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CHAPTER XI. 

NATURAL EQUALITY AND GOVERNMENT. 

In dealing with the question of slavery we have anticipated a 
good deal of what we have to say about the relation of the 
theory of natural equality to the theory of organised society 
and government. That natural equality which is, in the judg- 
ment of the Fathers, contrary to slavery, is also contrary to the 
subjection of man to man in government. 

The Fathers maintain that man is made for society, that he 
is by nature sociable and inclined to love his fellow-men. 
Lactantius, in commenting on a passage from Cicero’s De 
Republics, which we have already discussed, denies that they 
were ever apart . 1 It is indeed possible that Lactantius is a 
little confused in his judgment of human nature. In another 
place he seems to mean that man does indeed desire society, 
but it is on account of the weakness of his body, which makes 
him incapable of defending himself in solitude.® Still, even 
so, he maintains that men are by nature driven to the social 
life. clearer conception is very forci bly stated by SJ 
Augustine in several passages'. ~ Hum an nature is, he says^ 
sociable, and men are held togetherby the~bdhd - of~kinship. s 
He approves of the conception that the life of the wise man 
is a social life . 4 Man, he says, is driven by the 4 very laws’ 
of his nature to enter into society and to make peace with 

1 Lact., Div. Inat., vi. 10. naturale bonum, rim quoque arnicine ; 

1 Lact , De Opificio Dei, iv. ob hoc ez uno Deue voluit omnea 

3 St Aug., De Bono Conjugali, i. : homines condere, ut in ana aocietatq^ 
“ Quoniam unusquiaque homo humani non sola siinilitudme generis, sed 
generis pars eat, et socials quiddam eat etiam cognationis vinculo tenerentur.” 
humana nature, magnumque habet et * St Aug., De Civ., six. 6. 
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men . 1 It is of some importance to observe this judgment, 
for, as we have already said, it must be remembered that 
^ancient philosophy had spoken with a twofold voice on the 
matter.. The Epicurean had plainly tended to think of political 
^life as at the most a necessity, perhaps an unfortunate necess ity, 
arising from the infirmities of human nature, while the con* 
ception of the obligation of political life even for the wise man 
had been carried on by the Stoics, although, as we have already 
seen, it requires a little care to recognise how emphatically 
they held this. Lactantius may perhaps waver between two 
opinions, perhaps scarcely recognising the significance of the 
question ; but St Augustine, at least, is clear in his judgment, 
and he is, as far as we see, the representative of the normal 
type of thought of Christian writers. 

Man is by nature made for society. But it is not by 
nature that man is the lord of man, it is not by nature 
that man is in subjection to man. We must recur again 
to that most important treatment of the question by St 
Augustine, to which we have already referred in dealing 
with slavery. God made rational beings in His own image, 
not to be lords over each other, but to be lords of the ir- 
rational creatures ; the primitive good men were rather 
shepherds of their flocks than kings of men . 2 The govern- 
ment of man by man is not part of the natural order of the 
world. In another place St Augustine speaks in the severest 
terms of the desire of domination, and treats it as arising 
from an intolerable pride which forgets that men are each 
other’s equals . 3 Gregory the Great represents precisely the 

1 St Aug., De Civ. , xix. 12: “Quanto quid postulet ordo creaturarum, quid 

magu homo fertur quodam modo exigat meritum peccatorum.” 

paturte suae legibuB ad ineundam ’ St Aug., De Doctr. Christ., i. 23 : 

eociBtatem pacemque cum hominibus, “ Magnum autem aliquid adeptum bo 

quantum in ipso eat, omnibus ob- putat, ei etiam aociia, id est aliis 
tenendum,” 1 hominibus, dominari potuerit. Ineat 

* St Aug., DeCiv., xix. 15 : “Ration- enim vitioso animo id magiB appetere, 
alem factum ad imaginem suam noluit et sibi tanquam debitum vindicate, 
nisi irratioualibus dominari : non horn- quod uni proprie debetur Deo. . . . 

inem homini, Bed hominem pecori. Cum vero etiam eis qui aibi naturaliter 

Inde primi juati pastores pecorum pares sunt, hoc est, hominibuB, domin- 

■nagia quam reges hominum conatituti ari appetat, intolerabilis anitni Buperbia 
aunt, ut etiam sio insinuaret Deua, est.” 
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same attitude towards the primitive order of human life. 
In the passage already quoted in relation to slavery, he 
points out the immense profit that great men will derive 
from the consideration of the equality of human nature, the 
great benefit they will gain if they will recollect that in 
the beginning man was set over the other animalB, not over 
his fellow-man . 1 It is probable that Gregory the Great is 
here following St Augustine, but the general source of the 
theory can hardly be mistaken : it is that same Stoic theory 
of a primitive state in which the conveutional institutions of 
society did not yet exist, of which we have already spoken 
so often. The primitive state of man was to these Fathers* 
as it had been to the Stoics like Posidonius and Seneca, a| 
state without any coercive government : in the state of nature) 
men did not need this. 

It must be noticed that, at least in St Gregory the Great, this 
does not mean that in the state of innocence there was no 
order of society or distinction of authority. In a letter ad- 
dressed to the bishops of the kingdom of Childebert, in ratifying 
the authority of Virgilius, the Bishop of Arles, as represent- 
ing the Roman See, St Gregory u rges that some system of 
authority is necessary in every society — that even the angels, 
although they are free from sin, are yet ordered in a hierarchy 
of greater and less . 2 St Gregory’s conception is very similar 


1 St Gregor; the Great, Exp. Mor. in 
Job, xxi. 15 : “ Sancti outem viri cum 
pncaunt, non in se poteatatem ordinia 
eed roqualitatem conditionia attendunt, 
nec prseeaae gaudent hominibus sed 
prodease. Sciunt enim quod antiqui 
patres nostri non tarn reges hominum 
quam paa tores pecorum memorantur. 

. . . Homo quippe animalibus irra- 
tionabilibua, non autem ceteris hom- 
inibus nature prselatus eat.” Cf, xxiv. 
25 . 

* St Gregory the Great, Ep. v. 6B : 
“ Ad hoc dispensationis divine provisio 
gradus diverso* et ordines constituit 
esse distinctos, ut, dum reverentiam 
minores potioribua exhiberent et poti- 
ores minoribui dilectionem impender- 


ent, una concordue fieret ex diveraitate 
contextio et recto officiorum gerer- 
etur administrate singulorum. Neque 
enim univeraitaa alia poterat ratione 
subsistere, nisi hujusmodi magnus earn 
differentia ordo servaret. Quia vero 
creature in una eademque sequalitate 
gubemari vel vivere non potest, cteleit 
tium militiarum exemplar nos inatfuit, 
quia dum eunt angeli, et sunt arch- 
angeli, liquet, quia non*eoqualee sunt, 
eed in potestate et ordine, sicut nostris, 
differt alter ab altero. Si ergo inter hoe 
qui sine peccato eunt ista constat esse 
diatinctio, quia hominum abnuat huic 
bo libenter diapoaitioni aubmittere, cui 
novit etiam angeloa obedire t " 
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to that of Seneca and Posidonius, who, while they think thatj 
there was no organised coercive government in the primitivi 
age, think that in that time me n free ly o beyed the wise. ^ 

To leturn, it seems clear that both~St Au gu stine and 
Gregory look upon the institution of coercive government as 
not belonging to the primitive state of man ; they do not think 
that government of this kind is a natural institution ; but this 
does not mean that the Fathers look upon the ordered govern- 
ment of society among men as they actually are, as a thing 
improper or illegitimate. We have already, in considering 
their attitude to the institution of slavery, recognised that they 
conceive of the conditions proper to human life as having been 
completely altered by the entrance of sin into the world. Slavery 
was contrary to the natural law of the primitive condition of 
human innocence, but is proper and even useful undeT the 
actual conditions of human nature. It is the same with the 
institution of government. Coercive government has been made] 
necessary through .sin, and is a divinely appointed remedy for] 
sin. 

It is interesting to find this conception developed by the 
Christian writers from a very early date. We have already 
considered St Paul’s treatment of the institution of government 
and the sanctity which belongs to it. He affirms its sanctity 
and explains this as arising from the fact that its purpose is to 
repress the evil and to reward the good, f St Clement of Borne, 
in the great liturgical prayer which forms a concluding part 
of his letter, does not go beyond St Paul’s conception of the 
sanctity of government: he prays to God for the rulers of 
mankind, as those to whom God has given authority and 
glory, that God will give them wisdom . 1 
* Towards . .tha-eed-of the second century we have in the 
writings ^f St Irenseusja detailed discussion of the origin of 
government, oT thercircumstances which have made it neces- 
sary, and of the purpose which it is intended to serve. The 
passage occurs with that apparent irrelevance which is so 
characteristic of the writings of the Fathers, in a discussion 
of the mendacity of the devil. Irenaeus begins by asserting 
1 Bt Clement of Rome, 61. 
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that the devil was, as always, a liar, when in the temptation he 
said to our Lord that all the kingdoms of the earth were his, to 
give to whom he would. It is not the devil at all, Irenseus says, 
who has appointed the kingdoms of the world, but God, and he 
establishes this by a reference to the passage in the Proverbs, 
“ By me kings reign and princes administer justice," and the 
saying of St Paul, already discussed (Rom. xiii. 1, &c.) Author- 
ity came from God, not from the devil. So far we have nothing 
new; but Ireneeus then proceeds to discuss the causes which 
made government necessary, and urges that this is due to the 
fact that men departed from God and hated their fellow-men] 
and fell into confusion and disorder of every kind, and so God 
set men over each other, imposing the fear of man upon men, 
and subjecting men to the authority of men, that by this means 
they might be compelled to some measure of righteousness and 
just dealing. 1 We have here an explicit statement that the 
institution of government has been made necessary by sin 
and is a divinely appointed remedy for sin. 

The Christian writers of the same period as Ireneeus do not 
indeed draw out the relation of government to the existence of 
evil, as Ireneeus has done, but they agree with him in asserting 
its divine origin. Justin Martyr lays great stress upon the 
fact that Christians had been taught by Christ Himself to pay 1 ] 
taxes to the ruler, to “ render to Ciesar the things which are! 
Caesar’s,” and urges that, while Christians can only worship God, 
in all other ways they gladly serve their rulers.® Theophilus of 
Antioch, another writer of the second century, while also 
refusing to worship the king, says that he should be honoured 
and obeyed, for at least in some sense it may be said of him 
that he has received his authority from God.® No doubt these 
emphatic assertions of the divine authority of the ruler, while 
they may have been partly intended to allay any suspicions of 
disloyalty, were also intended to counteract those tendencies to 
♦anarchy in the Christian societies, to whose existence the New 
■ Testament bears witness. The Christian writers of the second 
century, then, clearly carry on tfie tradition of the New Testa- 

1 Irenaeua, Adv. Her., v. 24 . * Theophilus of Antioch, Ad Auto- 

9 Justin Martyr, First Apology, 17. Iycum, i. 11. 

VOL. I. 
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ment that the pri nciple of authority is a divine princip le, while 
in the case of Irenaeus at least we see that this means that 
government is a divinely instituted remedy for the sin andj 
wickedness of men. 

The great writers of the fourth, fifth, and sixth centuries 
carry on precisely the same conceptions. Most of them indeed 
only deal with the divine character of government, but St 
/Ambrose, St Augustine, St Gregory the Great, and St Isidore 
develop the conception of St Irenseus that government is the 
nece ssary divine remedy for sin, St Ambrose speakB of th 
'authority of rulers as being imposed upon foolish peoples, b 
compel men even though unwillingly to obey the wise. 1 St 
Augustine, as we have already seen, looks upon th e governme nt 
df~men ^5y~me h"as being contr ary to the primitive condition of 
human nature, but as being a necessary and divinely appointed 
consequence of and remedy for sin. 2 We give below another 
pissage from his writings in which his conception of government 
is very clearly drawn outM 

St Gregory the Great echoes the sentiments of St Augustine : 
we need only refer the reader to the passage which we have 
already quoted in part, but we may draw attention to some 
phrases in this which were not specially germane to the subject 

1 St Ambrose, Ep. xxxvii. 8. est, hominibus res human os cum aliquo 

2 St Aug., Dl*. Civ. Dei, xix. 15. honore admin istrantibua. Ex ilia vero 

3 St Aug., Quar. Prop, ox Ep. parte qua credimus Deo, et in regnum 
ad Horn., 72 : 14 Quod autcui ait, Omnia ejus vocamur, non nos oportefc esse sub- 
anima potestatibus sublimioribus Bub- ditos cuiqu&m liomini, idipsum in nobis 
dita Bit : non eat eniiu iiotestas nisi a everterc cupienti, quod Deus ad vitam 
Deu, rcctiBsime jam unmet ne quis ex {cternain donarc dignatus est. Si quia 
eo quod a Domino auo in liber ta tern ergo putat quoniam Christianua est, 
vocatus cat, factusque Christianua, ex* non sibi esse vectigal reddendum aut 
toll at ur in su)>erbiam, et non arbitretur tributum, aut lion esse exhibendum 

hujuB vita* itinere servandum esse honorein debitum eis quso hffic cur ant 
orefinem suuni, et potestatibus sub* potestatibus ; in maguoerrore versatur. 
liuiioribus, quibus pro tempore rerum Item si quiB sc putat esse subdenduw, 
tetnporalium gubernatio trad i In est, ut etiain in suarn tidem liabere potea- 
putet non se esse subdendum. Cum tatem arbitretur cum qui temporalibus 
enim conatemus ex aniina et corpore, Ad minis trandis aliqua sublimitate pr:e- 
et quamdiu in hoc vita temporal! sumua^ cell it ; in majorem errorem iabitur. 
etiam rebus temporalibus ad subsidium Sed modus iste eervandus est quam 
degeudffi hujue vita utamur ; oportet Dominus ipse preescribit, ut reddamus 
nos ex ea parte, quae ad hanc vitam Caesari qure Csesaris sunt, et Deo quae 
pertinet, subditoe esse potestatibus, id Dei sunt." 
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which we were then dealing with. Men, he says, are indeed 
by nature equal, but they are different in condition as a conse- 
quence of sin: as all me n do not .equally well, one man 
must be ruled by another ; there is a bestial tendency in the 
human race which can only be kept down by fear . 1 

St Isidore of Seville, in the same passage in which' he deals 
with slavery as a consequence of and a remedy for sin, also 
deals with government in the same fashion. The just God, he 
says, has so ordered life, in making some men slaves and some' 
men lords, that the tendency to evil may be restrained by the 
fear of punishment ; and to the same end princes and kings are 
appointed, that by fear of them and by their laws the people 
may be restrained from evil and encouraged to good.* 

It is unnecessary to multiply quotations from the Fathers to 
show that they all accept the theory of St Paul, that Govern- 
ment is a di vine , institutio n. We shall have to recur to the ' 
matter again when we discuss their conception of the character 
of the authority of Government, the question of its absolute or 
limited nature, and the propriety or impropriety of resistance 
to it. So far we are only concerned to make it clear how it is 
that we find the Fathers at the same time maintaining that 
Government is not natural and primitive, and yet that it is a 
divine institution. We have tried to make it clear that this 
apparently self-contradictory position is really a perfectly 
intelligible, and, on its own terms, rational one. For man isl 
not now in the condition in which God made him: once he 
was innocent and harmless, now his nature is depraved and 
corrupted, and conditions which would have been wholly 
contrary to his primitive nature are now necessary and 
useful. 

• 

1 St Gregory the Great, Exp. Mor., in queesito timore superbiant, in quo non 
Job xxi. 15 : “ Nam ut prsefati sumus, suam gloriam, sod subditopum justitiam 
oinnea homines natura mquales genuit, qusrunt. In eo enim quod metua sibi a 
sed variant* meritorum ordine, alios perverse viventibus exigunt, quasi a non 
aliis dispensatio occulta poetponit. hominibus, sed brutis animalibus domi- 
Ipsa autem diversitas, quse accessit ex nantur, quia videlicet ex qua parte 
vitio recte eat divinia judiciia ordinata, bestialeB sunt Bubditi, ex ea etiam de- 
ut quia omnis homo iter vita eeque non bent formidine jacere substrati." 
graditur, alter ab altero regatur. ... 5 St Isidore of Seville, Sentent., iU. 

Nequaquam ergo preepositi ex hoc 47. See p. 119. 
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CHAPTER XII. 

THE THEORY OF PROPERTY. 

We must turn to the theory of property in the Christian 
writers. We have already seen that the New Testament does 
not seem to contain any definite theory of property : it may 
contain traces of a theory that the perfect man has little to 
do with wealth, but the general tendency of the New Testa- 
ment writers seems to be to assume the existence of the insti- 
tution, while they enjoin upon Christian men the duty of using 
their property especially for the benefit of all the members of 
the Christian societies. 

The earliest Fathers carry on these conceptions very much 
as we find them in the New Testament : on the one hand they 
do not seem to have any dogmatic theory of the community 
of Christian men’s goods ; on the other hand they continue to 
insist that the Christian man is bound to use his property to 
relieve the wants of his fellow-man, and especially of his fellow- 
Christian. The ‘Teaching of the Twelve Apostles’ and the 
so-called Epistle of Barnabas reproduce from some common 
source very emphatic exhortations to liberality in giving, which 
^n oue phrase echo the words of the Acts of the Apostles: 
" Thou shalt not turn away from him that hath need, but shalt 
share all things with thy brother, and shalt not say that they 
are thine own : for if ye are sharers in that which is immortal, 
how much more in those things which are mortal.” 1 The 
phrase, “Thou shalt not say that they are thine own” ( ovk 
ipels “Sia elvcu ), is very near the phrase of the Acts, “ No one of 
them said that ought of the things which he possessed was his 

1 ‘ Teaching of the Twelve Apostles, ’ iv. 8. Cf. Ep. of Barnabas, xix. 8. 
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own” ( oiSe eh ti rmv virap\ov rap avTtp eXeyev tSiov elvat, 
d\X’ f/v avroh anravra Koiva). 

The same conception is represented by Justin Martyr in 
the second century. In his first ‘Apology’ he contrasts the 
covetousness and greed of the ordinary man with the liberality 
of the Christian. He says of the Christians, that they brought 
what they possessed into a common stock and shared with 
every one in need . 1 Justin Martyr again suggests the phrase of 
the Acts. In the third century St Cyprian quotes the narra- 
tive of the Acts, and commenting on it says, that such conduct 
is that of the true sons of God, the imitators of God. God’s 
gifts are given to all mankind, the day enlightens all, the sun 
shines upon all, the rain falls and the wind blows upon all, to 
all men comes sleep, the splendour of the stars and the moon 
are common to all. Man is truly an imitator of God when he 
follows the equal beneficence of God by imparting to all the 
brotherhood the good tilings which he possesses .* Cyprian does 
not say that the Christian man must share his goods with all 
the brethren, but clearly he looks on this as the most perfect 
way. This gradually became the common view of many 
Christian writers. 

But before considering the later Fathers we must observe 
that other early Christian writers present us with a somewhat 
different view of the subject. One of the short treatises of 
Clement of Alexandria discusses the Gospel story of the 
rich young ruler , 8 and it is both interesting and important to 
observe that Clement treats our Lord’s injunction to the young 
man to go and sell all that he had and to give to the poor as 
being a metaphorical saying, and as really referring to the pas- 
sions of the soul. He maintains that there is no advantage 
in poverty unless it is incurred for some special object.* Desti- 
tution is distracting and harassing, and it is much better to 
have such a competence as will suffice for oneself and enable a 
man to help those who are in need . 6 Riches, therefore, are 

1 Justin Martyr, First Apol., xiv, * St Cyprian, De Op. et Eleem., 25. 

Cf. lxvii., and Tertullian, Apol., 39. 3 Clem, of Alex., Quis Dives Salvetur, 

I owe the last two references to an 5-14. 
article by Dr Cobb in the ‘Economic 4 Id., 11. 

Review ’ for April 1895. 1 Id., 13. 
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things which may, if rightly used, be serviceable to the posses- 
sor and to others, and are not to be thrown away . 1 Clement’s 
interpretation of our Lord’s words is not, so far as we know, a 
common one, but it is of considerable importance. 

The same general conception is very strongly held by Lac- 
tantius. He discusses Plato’s theory of community of property, 
and very emphatically repudiates it as impossible and unjust, 
and urges that justice is not a matter of external condition 
but of the soul . 8 It is not property that must be abolished, but 
pride and insolence. If the rich would lay these aside it would 
make no difference though one man were rich and another poor.* 
In another passage he discusses the poetical conception of the 
Golden or Saturnian Age. He looks upon this as no poetical 
fiction, but a condition of things which really existed and out 
of which men passed by reason of sin and the loss of the true 
religion. Lactantius, that is, formally accepts that theory of 
the state of nature which we have already considered ; but it is 
very noticeable that he refuses to accept the poetical concep- 
tion of a complete community of goods in that age. He main- 
tains that we must take this as a poetical metaphor. He 
cannot think that even in that age there was no such thing as 
private property, but only that men were so generous and 
kindly that no one was in want . 4 

What are we to conclude as to the position of the earlier 
Fathers with respect to the institution of property ? We must 
first observe that their whole thought is dominated by the 
sense of the claims of the brotherhood. Whatever may be the 
further significance of the narrative of the Acts and the phrases 
of ‘Barnabas’ and the ‘Teaching of the Twelve Apostles,’ this 
at least is clear, that the Christian societies recognised that 
eVety member had a claim upon the others for that which was 
necessary for his maintenance. Behind this, however, there 
lies a question more difficult to answer, Did the first Christian 
teachers and societies, or any of them, think that property was 
in itself unlawful or improper for the true Christian? It 
Bhould, perhaps, be observed here that the very important 
phrases of ‘Barnabas’ and the ‘Teaching’ are drawn from a 

1 Clem, of Alex., 14. ! Lact., Div. Inst., iii. 21. ' Id., iii. 22. 4 Id., v. 5. 
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common source, to which the name of ‘ Two Ways ’ has been 
given, and that it has been argued that this work was a Jewish 
manual of moral discipline. The phrases in the Acts have a 
very similar ring. It may be suggested, then, that the notion 
that the perfect life was that of a society in which all shared 
equally with their brethren all that they had, was one which 
belonged to some form of the later Judaism , 1 and so passed 
into the Church. 

It is just possible that there may have existed within the 
Church a tendency to think that among Christian men there 
should be no private property. But what we know of the 
historical conditions of the early Christian societies compels us 
also to recognise that this conception was not carried out into 
practice, so far as we know, in any community, not even in the 
community at Jerusalem. It would, however, seem as though 
there may very early have grown up in the Christian societies 
a theory that, while it was perfectly lawful for the Christian 
man to hold property, to give all that one had to the common 
funds of the society was the more perfect way. This is not, in- 
deed, a view which was universally held. Clement of Alexandria 
and Lactantius, as we have seen, exhibit no special inclination 
towards it, but it seems to underlie the phrases of St Cyprian, 
it was developed by two of the most influential of Western 
Christian writers, St Jerome * and St Augustine,® commenting 
on our Lord’s words to the rich young ruler, and it formed part 
of that theory of the ascetic life as the more perfect way which 
dominates so much of Western thought in the Middle Ages. 

When we turn to the later Fathers we find that their theory 
of property is closely connected with the same general philo- 
sophical system as that which governs the rest of their political 
theories. In the first place, it seems quite clear that they recog- 
nise that private property is in no way evil if it is rightly used. 
St Augustine maintains this dogmatically against the Mani- 
chaeans. Who does not understand, he says, that it is not blame- 
worthy to have such things ( i.e ., property of various kinds), 
but only to love them, to put one’s hope in them, to prefer 

1 It may be conjectured that this was 2 St Jerome, Ep. cxzx. 14. 

connected with Eseene principles. 1 St Augustine, Ep. clvii. iv. 
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them to, or even to compare them with truth, justice, wisdom, 
faith, a good conscience, with love to God and our neighbours. 1 * 
The same view could be illustrated from the other Christian 
writers, as being the normal judgment of the Christian Church.* 
Whatever doubt may be entertained as to some primitive Chris- 
tians, there is no doubt about the formal judgment of the de- 
veloped society. But when we have recognised this fact, we 
must also observe that this merely means that the Church 
accepted the institution of property as being in accordance 
with the actual conditions of life, just as it accepted the in- 
stitution of slavery or coercive government : it does not mean 
that the Church considered private property to belong to the 
natural or primitive condition of human life. It is true that 
the Fathers deal with this question in the most incidental and 
partial manner, and that it is therefore difficult to express our- 
selves very dogmatically about the theory which lies behind their 
references, but we think that the best interpretation of these is 
that they thought that in the primitive state all things were 
common, — that it is not the law of God but that of the State 
which directly gives this thing to one man and that to another. 

This view is more clearly expressed by St Ambrose than 
by any other writer. We may first consider a very interesting 
and well-known passage in his treatise ‘De Officiis.’ 0>t 
Ambrose roundly says that private property is not by nature ; 
nature only produced a common right, use and habit produced 
private right; nature gave all things to all men. 3 We must 

1 St Augustine, Contra Adimantum communia, id est, publics pro publicia 

Manichaji Diacipulum, xx. 2 : " Quia habeat, privala pro auis. Ne hoc 

hie non inteliigat non esse culpabile quidem eccundum naturam, nature 

habere ista, aed amare ct spem in eia euim omnia omnibus in commune 

p™ere,eteapra;fcrre out ctiain confevre profudifc. Sic enim Deua generari 

verita'u, justiticc, aapienliie, fidei, bones juaait omnia ut pastus omnibus com- 

conacientim, charitati Dei et proximi, munis easet, et terra faret omnium 

quibus omnibus anima pin dives est queedam poaseasio. Nature igitur jus 

in secretis an is coram oculis Dei.’’ commune geueravit, usurpatio jus fecit 

* Cf. St Hilary of Poitiera, Com. privatum. Quo in loco aiunt placuisse 

on Matt. xix. 9 ; St Ambrose, Ep. lxiii, Stoicis, qure in terns gignantur, omnia 

92 ; Salvian, Ad Ecclesiam, i. 7 ; St ad usus kominum creari ; homines 

Aug., De Moribus Eccl. Cath,, i. 35. autem hominum causa esse generatos, 

* St Ambrose, De Off., i. 28, “ Deinde ut ipai inter se aliis prodesae posaint. 

formam justitiee putaverunt, ut quia 
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not understand this as meaning that property is unlawful, but 
only that it is not a natural or primitive institution. St Am- 
brose here, as throughout his treatise, is largely dependent on 
Cicero’s treatise of the same name, and we may be fairly 
certain that Cicero’s words, “ Sunt autem privata nulla natura,” 1 
are the text which he is amplifying. It is not very easy to give 
any very definite meaning to Cicero’s phrase : that of St Ambrose 
is a good deal easier, for, as we have seen, by his time the theory 
of the state of nature as contrasted with the state of conven- 
tional institutions had become a commonplace of Christian 
political theory. 

Another passage from St Ambrose will perhaps make the 
matter clearer. God meant, he says, the world to be the common 
possession of all men, and to produce its fruits for all ; it was 
avarice which produced the rights of property. It is only 
just, therefore, that a man should support the poor with some 
share of that which was meant for all mankind. 2 St Ambrose 
here comes veiy near indeed to the form of Seneca’s state- 
ment of the origin of property, namely, that it arose from 
avarice, 3 and we feel that we can hardly be wrong in looking 
upon the foundation of St Ambrose’s theory of property as 
being the same as that of Seneca. With St Ambrose’s view 
may be very well compared that of Ambrosiaster. In one 
passage he treats charity as St Ambrose does, as being an act 
of justice, — for God, he says, gives all things in common to 
all men. 4 

1 Cicero, De Off., i. 7. * Sen., Ep. xiv. 2. See p. 24. 

a St Arab., Com. on Pa. cxviii. 8. ‘ Ambroaiaster, Com. on 2 Cor. ix. 

22 : “ Cum prsesertim Dominua Deua 9, Ac. : “ Misericordia ergo luce (i.e., 
noster terrain hanc possessionem almsgiving to the poor), juatitia ap- 
omnium hominum voluit eaae com- pellata eat ; quia Bciena qui largitur, 
rnunem, et fructua omnibua minia- omnia Deum communiter omnibus 
trare ; aed avaritia poaaesaionum jura dare, quia eol enim oritur, et pluit 
diatribuit. JuBtum eat igitur ut si umnibua; et terram omnibus dedit; 
aliquid tibi privatum vindicaa, quod idcirco dividit cum eie, qui copiam 
generi humano, immo omnibua ani- terra: non babent; ne beneficiia Dei 
mantibus in commune collatum eat, privati videantur. Justus ergo eat, 
saltern aliquid inde pauperibus as- qui Bibi soli non detinet, quod acit 

pergas ; ut quibua juris tui consor- omnibua datum; et juatus non solum 
tium debes, his aliments non deneges." hoc in tempore, aed et in sternum ; 
Cf. also St Amb., De Off., i. 11. quia in seculo futuro hanc habebit 
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St Zeno of Verona, a writer of the latter part of the fourth 
century, might perhaps be taken to illustrate an almost dogmatic 
theory of the propriety of some system of communism: he 
is, indeed, speaking mainly of a community of goods among 
Christians, founding this upon the passage in the Acts which 
we have already examined, but it must be observed that the 
latter words of the passage extend his conception to mankind 
at large . 1 We think, however, that St Zeno is speaking prim- 
arily in a practical sense — that he wishes to put in the strongest 
possible way the obligation of charity and active benevolence : 
he certainly puts the matter in a very strong way, for he 
continues, after the passage we have quoted in the note, to 
say that the obligation to give to those who need is not to be 
limited even by the duty of providing for a man's own family. 

With these views we must compare those of St Gregory the 
Great. In one passage he deals with private property in much 
the same spirit as St Ambrose and Ambrosiaster. He treats 
the earth and its products as the gifts of God to all men, and 
therefore regards almsgiving as an act of justice, not of charity. 
It is evident that he does not regard private property itself as 
wrong, but, uu the other hand, he does not seem to regard it as 
an absolute right. On the contrary, if a man uses it only for 
himself, he regards his action as unjust* 

secum in perpetuum. . . . Omnia 32), nec fuit inter illoa discrimen ullum, 

Dei aunt, et aemina et naacentia Dei ‘ nee quidquam suumes bonis putabant, 

nutu crescunt, et multiplicantur ad quso eis erant ; Bed crant ill is omnia 
uaua hominum , Deus ergo qui hsec dat, communia,’ eicut dies, sol, nox, pluvia, 
ipac et jul>et de his communicari eis nascendi atque moriendi conditio ; qua; 

qui indigent. . . . Hsec est justitia, humano generi, cine personarum aliqua 

ut quia Deus dat, retribuat ex eo et exceptioue, aequabiliter justitia est div- 
homo ei, cui deest.” ina largita. Cum hffic ita aint, procul 

• 1 St Zeno of Verona, Troctatus, i. dubio non est a Tyranno dissimilis, qui 

3. 6* " Sed, inquies, juatum est, ut solus habet, quod potest prodesse com- 

met servem, aliena non queeram. Hoc modia plurimorum.” 
etiam Geutes dicere consueverunt. Cm- 9 St Gregory the Great, Liber 
terum apud Deum quam sit injustum, Kegulao Pastoralis, in. 21: ‘Admon- 
mox videbimus. Nunc prime omnium, endi sunt qui nec aliena appetunt, nec 
optime Cbristiane, scire eupio, quse sunt sua largiuntur, ut Bciant sollidte quod 
tua cum sint timentibus Deum uni- ea de qua sumti sunt, cunctis hominibus 

versa communia, Bicut ecriptum est : terra communis est, et idciroo aliments 
‘Turba sutem eorum, qui crediderant, quoque omnibus communiter profert 
animo ac mente una agebaot’ (Acta iv. Incassum ergo se innocentee putant, 
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We should suggest that in this conception we have the 
beginnings of a distinction which became very important in the 
Middle Ages, and is very carefully drawn out by St Thomas 
Aquinas — the distinction between property as a right of distri- 
bution, and property as a right of personal uBe. |St Thomas 
holds that private property is not an institution of natural but 
of positive law, and that the right of property only extends to 
the acquisition and distribution of things : so far as their use is 
concerned, men are bound to treat them as things pertaining to 
all. A man has the right to use what he needB, and St Thomas 
does not take this in any narrow sense, but beyond this a man 
only holds his property for the common use . 1 We should 
suggest that the passages of the Fathers which we have just 
examined show us the germs out of which this theory grew. 
Property is not primitive but conventional ; it is not therefore 
illegitimate, but, on the other hand, it is not an unrestricted 
right: the. circumstances of the world and of human nature 
nifty-make it necessary that men should take things to them- 
selves from the common stock, but they do this subject to the 
responsibility of using all that they do not themselves need, for 
the common benefit. 

St Augustine does not deal directly with the question of the 
primitive conditions with regard to property. But he furnishes 
us with a number of very important observations on the 
immediate source of this right. '■'His theory of property is for 
the most part developed somewhat incidentally in his defence 


qui commune Dei munus sibi privatum 
vindicant ; qui cum accepts non tribu- 
untj in proximorum nece graseantur ; 
quia tot pene quotidie periraunt, quot 
morientium pauperum apud se aub- 
Bidia abscond unt. Nam cum qutelibet 
necesBaria indigentibus minis tramuB, 
sua illia reddimua, non nostra larg- 
imur ; juetitiae debitum potiua solvi- 
mus, quam misericordito opera im- 
plemus. Unde et ipsa Veritas cum de 
misericordia caute exhibenda loqueretur, 
ait, *Attendite ne juatitiam veatram 
faciatia coram hominibus.’ Cui quoque 
Ben ten tiee etiam Paalzniata concinnena 
dioit : ' Disperait dedit pauperibus, jus* 


titia ejuB manet in sternum.' Cum 
enim largitatem impensam pauperibus 
preemiBisaet, non banc vocare miseri- 
cordiam Bed juBtitiam maluit ; quia 
quod a communi Domino tribuitur, 
juatum profecto eat, ut quicunque 
accipiunt, eo communi ter u tan tur. Huic 
etiam Salomon ait, * Qui juBtus eat, 
tribuet et non cessabit.’ ” 

1 Cf. Notes in Ecou. Review, Janu- 
ary 1894, by R. W. Carlyle, “Some 
Economic Doctrines of St Thomas 
Aquinas." 

Cf. especially St Thos. Aquinas 
"Sums Theologies” 2,2.06.2. 
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of the confiscation of the churches and other possessions of 
the Donatists in Africa by the Imperial Government. It 
would seem, from his allusions to their complaints, that they 
protested that these confiscations were unjust, and perhaps 
even that they were outside the powers of the Government. 
His reply to their contentions is founded upon the following 
arguments. '/Property, he says, may be considered as an insti- 
tution of the divine law or of the human law. By the divine 
law property is either all in the hands of God, for “ the earth 
is the Lord’s and the fulness thereof,” or else all things belong 
to the righteous, and the Donatists are not righteous. By 
human law properly belongs to this or that individual, but 
what human law has given human law can take away. St 
Augustine also maintains that the right of property is limited 
by the use to which it is put : the man who does not use his 
property rightly has no real claim to it . 1 

1 St AugUBtine, Epist., xciii. xi. : “Et Vultis legamus leges imperatorum, et 
quamvis res quicque terrena non recta secundum ipsas agamus de villis. Si 
a quoquam posteriori possit, nisi vel jure jure humano vultis possirlere, recitemus 
divino, quo cuncta justorum sunt, vcl leges iraiwratorum : videatnussi volue- 
jure humano, quod in potestate regum runt aliquid ab lucre ticia possideri. 
est terra) ; ideoque res vestras falso ap- Sed quid mihi eBt imperator ? Secun- 
pelletis, quos uec justi possidetis, ct duui jus ipsius possides terram. Aut 
secundum leges regum terrennrum tollc jura imperatorum, et quis audet 
ainittere jussi estis, frustraque dicatis dicere : mea est ilia villa, aut meus est 
‘ nos eis congregandis laboravimus,' cum ille servus, aut domus lure mea est I 
acriptum legatis, * Labores impiorum Si autem ut teneantur ista ab homin' 
juati edeut”' (Prov. xiii. 22). ibus, jura acceperuut regum, vultis 

Tract, vi. in Joanuia Evangelium, 25: recitemus leges, ut gaudeatis quia vel 
"Ecce sunt villso : quo jure defendis unum hortum habetis, ct non imputetis 
villas ? divino an humano ? Respou- nisi mansuetudini columbae, quia vel 
deaut : Divinum jus in Scripturis ibi vobis permittitur permanere ? 
habemus, humanuiu jus in legibus Leguntur enim leges manifests, ubi 
regum. Unde quisque possidet quod pisceperunt imperatores, eos qui prs- 
ppsaidet? Nouue jure humano ? Nam ter Ecclcsis Catholics communionem 
jure ‘divino, Domini est terra et pleui- usurpant sibi nomen Christianum, nec 

tudo ejus : gauperes et divites Deus voluut in pace colere pacis auctorem, 

de uno limo fecit, et pauperes et nihil nomine Ecclesis audeant possi- 

divites una terra supportat. Jure dere. 

tamen humano dicit, Hao villa mea 26 : 11 Sed' quid nobis et imperatori 1 
est, hceo domus mea, hie servus Sed jam dixi, de jure humano agitur. 
meus eat. Jure ergo humano, jure Et tamen Apostolus voluit serviri reg- 
imperatorum. Quare 1 Quia ipsa jura ibus, voluit honorari reges, et dixit 

Humana per imperatores et reges ‘ Regem reveremiui.’ Noli dicere : 

stcculi Deus distribuit generi humano. Quid mihi et regi? Quid tibi ergo 
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CHAP. XII.] 

Sj 

It is clear from these statements that St Augustine regards 
property as normally an institution of human and positive law.* 
His distinction between the jus divinum and the jus humanum 
is not indeed the same as that between the jus naturals and the 
jus civile, but at least it is parallel to it, and it suggests to us 
very strongly that St Augustine recognises no proper right in 
things except that which is given by the State. This view is 
by no means on the same lines as that of the lawyers, who re- 
garded some form of private property as being by natural law : 
he does not indeed contradict the legal theory of “ occupation ” 
and the right which can be acquired in the res nullius by him 
who “occupies” it , 1 but his phrases suggest that this theory is 
not at all in his mind. Incidentally it is interesting to observe 
in the passage first quoted that the Donatists are represented as 
urging an argument very analogous to that on which Locke 
founds his theory of property, namely, that they had acquired 
their property by labour. St Augustine brushes this aside 
unsympathetically by an appeal to the Scripture, which says 
that the just shall devour the labour of the wicked. 

et possession!? Per jura regum pos- denter intueamur quid scriptum est. 

sideutur possess) ones. Dixisti, quid ‘ Fidclis horn in is totus mundua diviti- 

milii et regi 2 Noli dieere posses- arum est, infklelis autem nec obolus ; * 

sinned tuas ; quia ad ipsa jura hu- nam omnes qui sibi videntur gaudere 

mana renuntiftbti, quibus possiden- licifce conquisitis, eisque uti nesciuut, 
tur possess) om-. Sod dc divino jure aliemt possidt'rc convincimus ? Hoc 

ago, ait. Ergo Kvangeliuni rccitemus : enim certe alienum non est, quod jure 
v idea in us quo usque Eeclesia Catholics poasidetur ; hoc autem jure quod juste, 
Christi est, super quern venit columba ct hoc juste quod bene. Oinne igitur 

quaj docuit : 1 Ilic est qui baptizat.' quod male possidetur, alienum est; 

Quomodo ergo jure divino poesideat qui male autem posHidefc qui male uti tur. 
dicit, Ego baptizo: cum dicat columba (Cf. St iBid. of Seville, Etym., v. 25.) 
'Hie est qui baptizat,' cum dicat Scrmo, L. c. 2.: “Aurum ejus pro« 
Scriptura 'Una est columba mea, una prium est, qui illo bene uti tur, adeoqpe 

est mabri susc.' Quarc, laniasbi colum- verius est Dei. Illiua est ergo aurum 

bam ? Imo laniastia viscera vestra : et argentum, qui novit uti auro et 
nam vobis laniatis, columba integra argento. Nam etiam imer ipsos homi- 

perse verat. Ergo fra tree mei, si ubique nes, tunc quisque liabere aliquid dicen- 

non habent quod dicant, ego dico quod dus est, quando bene uti tur. Nam quod 

faciant : veniaut ad Gatholicam, ct juste non tractat, jure non tenet. Quod 
nobiscum habebunt non solum terrain, autem jure non tenet, si suum esse 
sed etiam ilium qui fecit cceluiu et dicerit, non erit vox justi posaessoria, 
terram. ” sed impudentis incubatoris improbitas.” 

Epist., cliiL 6: " Jamvero si pru- 1 Cf. Digest, xli. 1. 3, &c. See p. 52 
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We think that when we consider St AuguBtine’s treatment of 
property alongside of that especially of St Ambrose, we may 
feel fairly confident that they represent a tradition which differs 
materially from that of the jurists, a tradition probably derived 
from the same sources as the view of Seneca — that is, that they 
would, with Seneca, have classed the institution of property as 
one of those which belong to the conventions of organised 
society, and not to the primitive conditions of the human race. 

At the same time, it must be observed that St Augustine’s 
views on the limitation of the rights of property, by the use 
to which it is put, finds a parallel in a phrase of Gaius, 
treating of the limitation of the rights of masters over their 
slaves : " Male enim nostro jure uti non debemus,” 1 — a phrase 
repeated in slightly different terms by the compilers of Jus- 
tinian’s Institutes : “ Expedit enim reipublicae, ne quis re sua 
male utatur." ! St Augustine’s phrases, however, are much 
wider in scope, and indicate a much more developed theory 
than those of the lawyers. We think that this is to be con- 
nected with the theory of St Ambrose and other Fathers, that 
the things of the world do not cease to be held for the common 
good, because it is now lawful for particular persons to hold 
them as their own private property, and that this conception 
finally takes a definite form in the distinction between the 
right of property as an authority in distribution and the right 
of property as one of unlimited use. 

We are now in a position to examine the meaning and signif- 
icance of the references to the theory of property in St Isidore 
of Seville. We have already discussed his definition of the jus 
naturale ; we must now recall the words of this : “Jus naturale 
est commune omnium nationum, et quod ubique instinctu 
nfctqrm, non constitutions aliqua habetur; ut viri et feminae 
conjunctio, liberorum susceptio et educatio, communis omnium 
possessio, et omnium una libertas, adquisitio eorum quae ccelo 
terra marique capiuntur. Item deposits rei vel commendatae 
pecuniae restitutio, violenti® per vim repulsio. Nam hoc aut 
si quid huic simile est, numquam injustum, sed naturale sequum- 
que habetur .” 8 What does St Isidore mean by "communis 
1 Quui, Imt, i. 53. * In»t., i. 8. 2. * St Iaidore of Seville, Etym., v. 4. 
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omnium possessio ” ? In the Middle Ages he was no doubt 
taken as meaning the common possession of all things ; 1 and if 
that interpretation is correct, St Isidore sets forth in technical 
language the theory that by natural law all things were 
common, and there was no private property. But it is not 
quite certain whether this is the correct interpretation of the 
phrase. The words can be taken to mean simply that by the 
law of nature there is a form of property common to all men. 
This would not necessarily exclude forms of property belonging 
to groups of men or to individuals. 

It is not very easy to determine which interpretation is the 
correct one. The nearest parallels to St Isidore’s phrase are to 
be found in the Digest and the Institutes; in the former we 
have Marcianus’s phrase : “ Quaedam naturali jure communia 
sunt omnium, quaedam universitatis, quaedam nullius, pleraque 
singulorum.’’ 2 * Here the phrase itself makes it clear that the 
genitive omnium is possessive ; certain things are common to all. 
In the Institutes * we have Marcianus’s phrase repeated with a 
few variations, and throughout the discussion of property we 
find the genitive case used in the same sense — e.g., “Communia 
sunt omnium haec ’’ ; “ Singulorum autem hominum multis rnodis 
res fiunt." As far, then, as the grammatical construction is 
concerned, the precedents in legal phraseology seem to point to 
the genitive case in St Isidore’s phrase as being possessive. It 
must be observed, however, that the legal phrases are not 
absolutely parallel : communis is not connected with possessio. 
But, further, St Isidore goes on to mention certain methods 
of acquiring property, " Acquisitio eorum quae coelo, terra, 
marique, capiuntur,” 4 and certain moral rules which only 
exist in a condition of things where private property exists, 
" Depositee rei vel commendatas pecuniae restitutio,” and all, 
it must be noticed, as belonging to the jus naturale. It is 
difficult to understand this, if St Isidore means to siy that by 
natural law all property is common to all : at the most, it may 

1 Cf. Oration, Decretum, Diet, i. and s Digest, i. S. 2. 

viii., and Alexander of Hales, Summa, 9 Inst., ii. 1. 

part iii. Qusest. xzvi. ; Memb. iii., 4 Cf. St Isidore on “ Possession es, 

Art. 2. Etym., xy. 13. 
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be suggested that St Isidore is inconsistent with himself, and 
that it is idle to expect a thorough and completely thought- 
out explanation of the subject from him. It must also be 
observed that St Isidore in his definition of the jus gentium 
does not indicate that private property belongs to it, as 'he 
does, for instance, with regard to slavery, and that there is no 
reference to property in his definition of theyiw civile. 1 

It seems to us that for the present we must take it as uncer- 
tain whether St Isidore follows the tradition of the Fathers 
and the Stoics in thinking that private property is not an insti- 
tution of the natural law, or the general tradition of the lawyers 
that even by the natural law some things belonged to indi- 
viduals. The general tendency of the Fathers is, we think, 
clear, and in the history of political theory this is the important 
point, for we are thus able to discover the origin of the dog- 
matic and developed mediaeval theory. 

We can now look hack over certain general characteristics 
of patristic political theory, and we think it has become plain 
that this turns upon the distinction between the primitive 
or natural state, with its natural law and institutions, and the 
actual state, with its conventional institutions adapted to the 
new characteristics and circumstances of human nature and 
life. 

With regard to the theory of human equality and the insti- 
tution of slavery, the theory of coercive government, and the 
theory of property, we have seen that the patristic view turns 
upon this distinction between the natural and primitive, and the 
conventional and actual. Neither slavery, ifor government, nor 
property are institutions of the natural law, and they did not 
exist in the natural state. There was a time when men were in- 
nocent — when, therefore, these institutions did not exist, when 
they were not needed. Out of those conditions men passed 
through sin, their nature was changed and corrupted, avarice, 
hatred, and the lust of domination possessed them. New insti- 
tutions, founded in some measure upon these vices, were needed 
to correct these same vices. Slavery and government and 

1 St Isidore of Seville, Etym., v. S and 5. 
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private property are institutions arising from the viciouB tend- 
encies of human nature, as it is, but they are also the in- 
struments by which these vices are corrected. The state and 
condition of nature is by the Fathers identified with the state 
and condition of unfallen man. 

It is evident, we think, that under some difference of 
phraseology the Fathers are really carrying on the same 
theory as that of the Stoics as represented by Seneca. The 
relation of this to the political theory of the lawyers is more 
complex, but it is clear that they are related, and that, in 
some measure at least, it is justifiable to explain the two sys- 
tems by comparing them with each other. We think that the 
fact that the entire patristic theory turns upon the distinction 
between the natural and the conventional state, expressed in- 
deed under the terms of the theological conception of the Fall, 
but obviously reflecting, not any exclusively Christian concep- 
tion, but rather some widespread assumption of popular philos- 
ophy, encourages us in thinking that the same type of thought 
lies behind the obscurer references of the lawyers. 

It appears to us that it is correct to say that in considering 
the meaning of justice in human life these thinkers found 
themselves compelled to recognise that there was an apparent 
inconsistency between some of the great institutions of society 
and that natural or essential equality of human nature which 
they had learned from their experience of the universal 
empires. Slavery, therefore, which Aristotle could explain by 
a theory which was at least in many respects reasonable, to 
them was a real difficulty, and what they thought of slavery 
would naturally extend itself to government. On the other 
hand, they recognised instinctively, if we may use such a 
phrase, that human life, as it actually is, needs discipline,* 
needs an order enforced by coercion. And thus they came 
to make a distinction between an ideal, which they think of as 
also the primitive condition of man, and the actual. Ideally, 
man, following his truest nature, obeying the laws of reason and 
justice, which he always, in some measure, recognises, would 
have needed no such coercive discipline. But, being what he 
is, a creature whose true instincts and nature are constantly 

VOL. L K 
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overpowered by his lower nature, it is only by means of a hard 
discipline that he can be kept from ah anarchy and disorder in 
which all men would be reduced to an equal level of miseiy and 
degradation. Their theory is properly a justification of coercive 
government, but, naturally enough, the institution of slavery 
being actually in existence, and appearing, as it must naturally 
have done to them, to be essential to the whole fabric of civil* 
ised life, they interpreted it as another form of discipline. 
Private property also, with its enormous inequalities, they 
could not accept as a primitive and natural institution. In a 
primitive or natural state the rights of property could have 
been nothing more than the right to use that which a man 
required. But again, in face of the actual condition of human 
nature, in view of the avaricious and covetous tendencies of 
human nature as it actually is, they found that a formal regula- 
tion of the exercise of the right to use was necessary. Private 
property is really another disciplinary institution intended to 
check and counteract the vicious dispositions of men. 

The thinkers of this philosophical tendency, then, find a just 
meaning in the great institutions of human society, human 
nature being what it actually is, but they conceive of these 
institutions as being dominated by the end which they serve. 
They are intended to correct the vicious dispositions of men. 
They are only justified as far as they actually do this. The 
equality of human nature still dominates all just order. All 
institutions must be reconciled with this in some Bense. 
Government is intended to correct the evil tendencies of 
man, but should respect his true qualities. Slavery is jus- 
tifiable as a necessary discipline of human life, but the man 
continues in the slave. The institution of private proporty is 
hecesaary to reduce the contradictory claims of men to some 
order, but the good things of the world are still intended for 
the use of all. ^The theory of Natural Law and the Natural 
State is then partly a theory of the origin of human life and 
institutions, but it is also a theory of the principles of justice, 
by which all the actual institutions of life are to be tested and 
corrected. ~\ 
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CHAPTER XIII. ' 

THE SACRED AUTHORITY OF THE RULER. 

We have now to consider the theory of the nature and imme- 
diate source of authority in the Christian writers. We havt 
seen that in their view the institution of Government is not 
primitive, hut is made necessary by the vices of human nature. 
But Government is a divine institution, a divine remedy for 
man’s sin, and the ruler is the representative of God, and must 
be obeyed in the name of God. It will be easily understood 
that the conception was capable of a development which should 
make the king or ruler the absolute and irresponsible representa- 
tive of God, who derives his authority directly from God, and is 
accountable to God alone for his actions. This conception, 
which in later times became the formal theory of the Divine 
Bight of the monarch, was, as we think, first drawn out and 
stated by some of the Fathers, notably by St Gregory the 
Great. It must at the same time be observed that such a 
conclusion was not necessary, nor was it at first actually de- 
veloped. The actual tendencies of the patristic theories are 
very complex ; we can very clearly see how the theory of the 
Divine Bight arose out of the general theory of the sacred 
character of the civil order, but there are many other tenden- 
cies in the political theory of the Fathers, and sonie of their 
phrases and theories became in later times of the greatest 
importance in counteracting the arguments of the absolutist 
thinkers. 

We begin by examining the development in the Christian 
writers of the theory of the authority of the civil ruler, as the 
representative of God. We have already mentioned some of 
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the strong phrases used by the early Christian writers to 
express their sense of the duty of obedience to the civil ruler. 
We referred to the words of T heop hilus of Antioch, in which, 
while repudiating the worship of the king, he acknowledges 
that Government is in some sense committed to him by God, 
and that Christian men will therefore honour and obey him . 1 
We should observe that Iremeus, with whose discussion of the 
origin and object of Government we dealt fully, makes a state- 
ment with regard to civil rulers which is of great importance in 
relation to certain developments of the later theory. He has- 
pointed out that God has given men rulers as a remedy for 
man’s sin and vice, but he adds that often God gives men 
evil rulers to punish their wickedness . 5 The ruler is not only 
the minister of God's remedy for sin, but the instrument of His 
punishments. We may doubt whether Ireneeus had in his 
mind the conclusions which might be and ultimately were 
connected with this view, but it is at least important to observe 
its appearance thus early in Christian theory. St Optatus of 
Milevis, in his treatise on the Donatist schism in North Africa, 
•expresses the conception, that the ruler is the representative 
of God, in a still more explicit fashion. It appears from a 
passage in this treatise that when the Imperial authority 
interfered on behalf of the Catholic party, the leader of the 
Donatists indignantly protested that the Emperor had no 
concern with Church affairs. St Optatus replies by urging 
St Paul’s commands to Christian men, that they should offer 
up prayers for kings and those in authority, and asserts that 
the Empire is not in the Church, but the Church in the 
Empire, and that there is no one over the Emperor but God 
oply, who made him Emperor . 3 


1 Theopliilcs of Antioch, Ad A.ut., 

L 11. 

* Irenoaua, Adv. Haer., v. 24. 

* St Optatus of Milevis, ‘ De Schisms 
Donatistarum,’ iii. 3: “Qui cum ad 
Donatum, patrem tuum, venirent, et 
quare venerant indicarent, jjlo solito 
furore succensus, in how verba prorupit : 
* Quid eat imperatori cum eeclesia I ’ 


. . . Jam tunc meditabatur, contra 
prcecepta apostoli Pauli, potestatilma et 
regibus injuriam facere, pro quibus, si 
apostolum audiret, quotidie rogare de- 
buerat. Sic enim docet beatus aposto- 
lus Paulus : * Rogate pro regibus et 
potestatibus, ut quietam et tranquillam 
vitam cum ipsis agamus.’ Non enim 
respublica eat in Ecclesia, sed Eccleaia 
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This theory of the ruler as the representative of God is most 
clearly expressed in a phrase used for the first time, as far as we 
have been able to see, by AmbTOsiaster, if we may assume the 
correctness of the identification of the author of the ' Quajstiones 
Veteris et Novi Testamenti,’ once attributed to St Auguatine, 
with the author of the commentaries on St Paul’s Epistles, once 
attributed to St Ambrose. 1 In one passage he says that the king 
is reverenced on earth as the "Vicar of GodJ'.au d-4p 
passage he draws out his conception m a very curious ^ctis^ 
tinction. The king has “ the ima ge of God as the Bishop h as 
that of Christ.” 2 We shall tin eft his distinction again in Cathul- 
fus in the ninth century : 3 it is very interesting and curious, but 
we do not pretend to be able to interpret it. The title of 
“ Vicar of God ” is important, as summing up the conception that 
th e authority of the ruler is deri ved from Go d Himse lf. -In the 
Middle Ages it miglfi t mean much more than this, but it would 
be improper to read later conceptions into a writer of the fourth 


in republics est, id cat, in imperio Ro- 
mano ; quod Libanum appellat Christua 
in Canlicis Canticorum, cum dicit : 
‘ Veni, aponsa mea, inventa dc Libano,' 
id est, de im[>erio Romano : ubi et 
aacerdntia aancta aunt, ct pudicitia, et 
virginitas, quso in barbaris geutibus 
non aunt ; et ei easent, tuta ease nun 
pot-sent. . . . 

“ Cartliaginia principatum ae tenuiaac 
crediderat : et cum Buper imperatorem 
non sit nisi aolui deus, qui fecit im- 
peratorem, duin ae Donatua super 
imperatorem cxtollit, jam quasi liomi- 
num excesserat metaa, ut pro]*, ae 
Deum, non hoiuineui aaatimaret, con 
reverendo emu, qui poBt Deum ab 
hoiniuibua timebatur.” 

1 See p. JOf, note 4. 

3 Ambroaiaater, Quteationea Veteria 
et Novi Testamenti, xci. 8: "Rex 
enini adoratur in terria quaai vicariua 
Dei. Cbriatua autem poet vicariam 
impieta dispensations adoratur in 
ccelis et in terra.” 

xzsv. : “Qua rations David Saul, 
poBtquam Deus ab eo receaait. Christum 


Domini vocat. etdeferteif Non neaciua 
David divinam esse tradilionem in 
officio ordinis regalia, idcirco Saul in 
eadem adhuc traditione poaitum liono- 
rificat, ne Deo iujuriam facere videretur, 
qui his ordinibua honorem decrevit. 
Dei euim imaginem habet rex, aicut et 
epiecupuB Chriati. Quamdiu ergo in 
ea traditione eat, bonorandua eat, si non 
propter ae, vel propter ordinem. U nde 
Apostolus omnibus inquit, ‘ Poteata- 
tibua aublimioribua aubditi estote. 
Non eet euim poteitas, niai a Deo : quae 
enim sunt, a Deo ordiuatte Bunt.’ 
Hinc est Gentilem, in potentate tamen 
poaitum, honoriheamus, licet ipse 
iudignua Bit, qui Dei ordinem tentna 
gratiaa agit diabolo. Potestas enim 
exigit, quia meretur honorem. Nam 
ideo Pharaoni futurtc famia Bomnium 
revelatum eat : et Nabuchodonoaor, 
aliia secum adatantibua, solus filium 
Dei vidit in camino ignia, non utique 
merito euo, qui in idolo ae adorari 
voluit, aed merito ordinis regalia.” 

3 Cathulfua in M. G. H. Epiat., voL 
iv. ; Ep. var. Car. Regn. Script., 7. 
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century. In the last passage he also discusses the question of the 
conduct of David towards Saul, and there is considerable signif- 
icance in his discussion. He evidently thinks that the divine 
character of the office of kingship cannot be lost owing to any 
misconduct of the ruler. The sanctity of the office gives sanc- 
tity to any ruler, even though an idolater. It is clear that the 
writer is much influenced by the Jewish conception of kingship, 
but of this we shall have more to say presently. 

We must, however, observe that in another of these “ Quest- 
ions ” the author seems to take up a somewhat different position. 
He evidently believes that there may be a wholly evil form of 
authority which is not from God, but it is extremely difficult to 
say what he understands this to be, and what is the test of its 
character. It does not appear to consist in its unjust character 
or actions, for the writer says expressly that a man sitting on 
the throne or chair of God may oppress the innocent ; and that 
we must then say that the judgment, but not the throne, is un- 
just 1 The phrases are very obscure, but may tend in some 
measure to qualify the judgment which vui might have founded 
on the preceding passages. , 

We have then a theory that the ruler is the representative of' 


1 Ambroaiaater, Quest. Vet. et 
NoTi Teat., ex. 6: “Hanc dicimus 
oathedram pestilential qua extra Dei 
ordinationem eat, quae ad hue utique 
invents eat, ut inde iniqua exeant 
judioia: propterea peatileutire cathedra 
dicta eat, quae eat corruptio qua parit 
mortem, sicut et iniquitaa damnati- 
onetn. Non aat ergo a Deo qua eat 
oethedra mortis. Nam Moynes accepit 
eathedraui vita. Ad hoc eDim data 
eaC, uf auctoritaa in ea ait justi judicia 
val creatorii Dei Unde dicit Dominus, 
‘ Super cathfdram Moyai sederunt 
Soribaa et Pharisai ' : et Apostolus, 
‘ non eat ' inquit ' potestaa nisi a Deo : 
qua enim aunt, a Deo ordineta aunt.’’ 
Unde dicit ad principem plabia : ‘ Tu 
quidem aedea iudicana secundum legem 
et contra legem jubea me percuti. ' 
Quod dixit, ‘aecundum legem,' juatam 
at aaiutarem cathedra auetoritatem 


significant. IUud autem quod ait, 
‘ contra legem jubea me percuti ’ ilium 
ipaum injuatum judicem uetendit, ut 
in Dei cathedra aedena judicaret in- 
juate. Hinc eat unde et Daniel ‘ Dei 
eat ’ ait ' regnum, et cui vult dabit 
illud.' Sicut ergo terreni impera- 
toria auctoritaa currit per omnes, ut 
in omnibus ejua ait reverentia ; ita 
Deus instituit, ut ab ipso rege Dei 
auctoritaa incipiat, et curret per 
cunctos : quanms frequenter mundus 
hoe non intelligat, et alii ae aubjiciat 
in poateBtate poeitua quam debet, tamen 
inatitutio eat ut unus sit qui timeetur, 
Ubi ergo hsec inatitutio non eat, ibi 
cathedra peatilentiee reperitur. . . . 

Iteque ai in Dei cathedra aedentee, 
innocentea opprimant, injuatum erit 
judicium nou cathedra. Ubi enim 
cathedra peatilentiee eat, non poteat 
judicium non ease iniquum.” 
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God, and that whatever his conduct may be, he does not cease f 
in some sense to have this character. ^St Augustine expresses^ 
the same conception with a certain added emphasis. He men* 
tions as an example of the worst type of ruler, but adds 
that even such rulers receive their power through the providence 
of God, when he judges that any nation may require such 
governors . 1 * * * * * * * 9 St Isidore of Seville expresses the same view, and 
even thinks it necessary to explain away a passage of Scripture 
which, as it appeared to him, might be interpreted as contradict- 
ing the theory. The prophet Hosea, as he quotes him, had said 
of certain kings that they reigned, but not by the appointment 
of God. St Isidore explains that this means that God had 
given them to their people in His anger. He quotes the same 
prophet as saying, “ I shall give them a king in my wrath,” and 
concludes that a wicked ruler is appointed by God just as much|[ 
as a good ruler. The character of the ruler is adapted to the/] 
character of the people : if they are good, God will give them a| j 
good ruler ; if they are evil, He will set an evil ruler over them* | 
How far St Augustine and St Isidore foresaw the conclusions 
that might be founded upon such statements it is difficult to 
say. St Augustine does not, so far as we have seen, discuss the 
question in detail; and St Isidore, as we shall see presently. 


1 St Aug., De Civ. Dei, v. 19 : " Etiam 
talibua taiuen dominandi potestas non 
datur nisi summi Dei providentia, 
quando res human#* judicat talibua 
dominie dignas. Aperta de h&c re vox 

divine eat loquecte Dei eapientia : ‘ Per 

me reges regnant et tyranni per me 
tenent terrain. ‘ Sed ne tyranni non 

peaeimi atque improbi regea, sed 
vetere nomine fortes dicti existi- 

mentur (unde ait Virgiliua : ‘ Pan 

mibi pads erit dextram tetigisse tyr- 

anni’), apertisaime alio loco de Deo 
dictum eat : * Qui regnare fecit homi- 

netn hypocritam propter pervenitatem 
populi.’ Cf. De Civ., v. 21. 

9 St Itidore of Seville, Sententiae, 
lii. 48 : “ Dum Apostolus dicat ; non 
eet potestas nisi a Deo,’ quo modo 
Dominua per Prophetam de quibuadam 


poteatatibua dicit : 1 Ipai regnaverunt, 
sed non ex me.’ Quaai diceret, non me 
propitio sed etiam summe irato. Unde 
et inferiue per eumdem prophetam ad- 
didit : ‘ Dabo,’ inquit, ‘ titai Tegem in 
furore meo.’ Quo manifestiua eluoet 
bonam malamque poteetatem a Deo 
ordinari ; sed bonam propitio, malam 
irato. Reges, quando boni sunt, mun- 
eris eat Dei, quando vwo mali, aoeleiis 
eat populi. Secundum enim mditum 
plebium diaponitur vita recto rum, test- 
ante Job, * Qui regnare fscJl hypocritam 
propter peccatum populi.’ Iraacente 
enim Deo, talem rectorem populi sua- 
cipiunt, qualem pro peccato merentur. 
N onnunquam pro malitia plebium etiam 
reges mutantur, et qui ante videbantur 
ease boni, accepto regno hunt mali." 
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evidently held, along with this view, othere which have a some- 
what different tendency. 

The conclusions, however, which are not drawn out by St 
Augustine and St Isidore are drawn out and stated with the 
greatest emphasis by St Gregory the Great. "We may notice 
first that he treats the relation of the evil ruler to God 
in the same manner as St Augustine and St Isidore, and 
argues like them that a good ruler is God’s reward to a good 1 2 
people, an evil ruler God’s punishment on an evil people. 
Whether, therefore, the ruler is good or evil, he must be rever-l 
enced as one who derives his authority from God . 1 But' 
Gregory the Great goes much further than this. Commenting 
upon the conduct - of David towards Saul, he points out how 
David is said to have refused to lay his hand on the Lord’s 
anointed, and even to have repented that he cut off the hem of 
his garment. He takes Saul to stand for an evil ruler, and 
David for a good subject, and he interprets David’s attitude as i 
signifying that good subjects will not even criticise rashly or , 
violently the conduct even of bad rulers : for to resist orj 
offend against a ruler is to offend against God, who has set him I 
over men.® And lest we should take this to be an isolated 


1 St Gregory the Great, Libri 
Moralium in Job, xxv. 16. 

2 St Gregory the Great, Ilegulee PaB- 
toralis, iii. 4 : 11 Admonendi sunt sub- 
diti, ne prapoaitorum suorurn vitam 
teraere iudicent, ai quid eos iortasse 
agere reprehensibiliter vident : ne unde 
mala recte redarguunt, inde per elationis 
impulaum in profuudiora merguntur. 
Admonendi sunt, ne cum culpas pr®- 
positorum conaiderant, contra eiB &u- 
datiores fiant, sed sic si qua valde sunt 
eorum' prava, apud semetipsos dijudi- 
cftnt, ut tamen divino timore con- 
stricti ferre sub eis iugum reverenti® 
non recusent. Quod meliuB oaten - 
dimus, si David factum ad medium 
deducamus (1 Sam, xxiv.) . . . Quid 
enim per Saul, nisi mali rec tores : 
quid per David, nisi boni subditi desig- 
nantur t . . . Quern tamen David ferire 
metuit, quia pi® subditorum mentes 


ab omni se peste ob tree tat ion is absti- 
nentes, pnepositorum vitam nullo ]in- 
gUrO gladio percutiunt, etiam cum 
de imperfection© reprehend unt. Qui 
etsi quando pro infir mi tate seae ab- 
stinere vix poasunt, ut extrema qu®- 
damatqueexteriora pnepoaitoruin mala, 
sed tamen humiliter loquantur, quasi 
oram chlamidia ailenter incidunt : quia 
videlicet duni prnlatte dignitati sal- 
tern innoxie et latenter derogant, quabi 
regia auperpositi vestem f cedant ; sed 
tamen ad semetipsos redeunt, seque ve- 
hementiaairae vel de tenuiasima verbi 
laceratione reprehendunt. Unde bene 
et fllic Bcriptum eat : 11 Post hrec David 
percussit cor auum, eo quod abacidisaet 
oram chlamidia Saul." Facta quippe 
preepositorum oris gladio ferienda non 
sunt, etiam cum recte reprehendenda iu- 
dicantur. Si quando vero contra eoa vel 
in minimis lingua labitur, neoease eat ut 
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phrase, it is well to observe that he recurs to the matter in his 
treatise on the Book of Job , 1 and restates the same view with 
an equal, perhaps even with slightly greater, emphasis. 

There can be no doubt that we have here the doctrine of 
the sanctity and Divine authority of the ruler in a very strong 
form: even the seventeenth-century apologists of the Divine 
Bight hardly go further in preaching the necessity of obedience 
and the wickedness of resistance. It is from the doctrine of 
St Gregory the Great that the religious theory of the absolute 
and irresponsible authority of the ruler continually drew 
its strongest arguments, both in the Middle Ages and later. 
Other elements, no doubt, both of theory and of actual cir- 
cumstance, go to produce the later theory, but the authority 
of St G regory the Great was a continual protection to those 
who inaintaineiT it. 

It may be asked whether the conception of St Gregory the 
Great was an entirely abstract one, or whether it actually 
governed his conduct We think that its influence can be 
traced, in some degree at least, in his actual relations with 
the Emperors. Knowing as we do the great force and 
capacity of Gregory the Great as an administrator, and the 
energy with which he defended and pushed forward what he 
considered to be the rights and authority of the Itoman See, 


per ftfllictionem pom i ten the cor preina- 
tur ; quateuus ad semetipBuru rod cat, 
ot cum prjepositre potestati deliquerit. 
ejus contra sc judicium a quo nibi pra.*- 
latft est, perhorreecat. Nam cum 
prsepositis deUuquimuB, ejus ordination i 
qui eos nobiB prretulit obviamus. Unde 
Moyees quoque cum contra se et Aaron 
eonqueri populum cognovisset, ait: 
“Nob enim quid sumus? Nec contra 
nos murmur vestrum, sed contra Do- 
minum.” 

1 St Gregory the Great, Libri 
Moralium in Job, xxii. 24 : " Qua in 
re semper eollicita consideratione pen- 
aandum est, ne aut hi qui praesunt 
exempla mali operis subjectis preebeant, 
eorumque vitam Buee gladio pravitatis 
exstinguant : aut hi qui alieno regimini 


subjacent, facile judicare audeant facta 
rcctorum, atque per hoc quod de his 
qui sibi pnclati sunt murmurant, non 
humano, sed ei qui cuncta diejxmit 
divino ordini con trad icant. Illis nam- 
que dicitur : 1 Oven mete his qute con- 
euleata pedibus vestrie fuerant pasce- 
bnntur, etqu.x 1 pedes vestri turbaverant, 
I j icc bibebant. ’ O ves enim turbatft 
jiedibiis bibunt, cum subjecti ea ad 
exemplum vivendi appetunt qua* pra- 
lati quique pravo opere pervertunt. At 
contra a pnelatis hi audiunt : * Nos 
enim, quid Bumus? Nec contra nos 
est murmur vestrum, sed contra Do- 
minum,’ Qui enim contra auperpoui- 
tam sibi po testa tem murmurat, liquet 
quod ilium redarguit, qui eamdem 
homini po testa tem dedit.” 
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evidently held, along with this view, others which have a some* 
what different tendency. 

The conclusions, however, which are not drawn out by St 
Augustine and St Isidore are drawn out and stated with the 
greatest emphasis by St Gregory the Great. We may notice 
first that be treats the relation of the evil ruler to God 
in the same manner as St Augustine and St Isidore, and 
argues like them that a good ruler is God’s reward to a good 
people, an evil ruler God’s punishment on an evil people. 
t Whether, therefore, the ruler is good or evil, he must be rever- 
.enced as one who derives his authority from God . 1 But' 
Gregory the Great goes much further than this. Commenting 
upon the conducF of David towards Saul, he points out how 
David is said to have Tefused to lay his hand on the Lord’s 
anointed, and even to have repented that he cut off the hem of 
his garment. He takes Saul to stand for an evil ruler, and 
David for a good subject, and he interprets David’s attitude as t 
signifying that good subjects will not even criticise rashly or, 
violently the conduct even of bad rulers : for to resist orj 
.offend against a ruler is to offend against God, who has set him) 
over men . 2 3 And lest we should take this to be an isolated 


1 St Gregory the Great, Libri 

Monilium in Job, xxv. 16. 

3 St Gregory the Great, Regulte Pob- 
toralis, iii. 4 ; “ Admonendi aunt aub- 
diti, ne pnEpoaitorum euoruin vitam 
temere iudicent, ei quid eos fortaeae 
agerereprehenaibiliter vident : ne unde 
mala recte redarguunt, indo per eiationia 
impulsum in profuudiura mergantur. 
Admonendi aunt, ne cum culpas pra»- 
poaiturum conaiderant, contra eia au- 
daeiores fiant, aed eic ai qua va!de aunt 
eorum' prava, apud aemetipsoe dijudi- 
cant, ut tameu divine timore cou- 
etricti ferre aub eia iugum reverentiie 
non recusent. Quod melius osten- 
dimuB, ai David factum ad medium 
deducamua (1 Sam. xxiv.) . . . Quid 
cnim per Saul, nisi mail rec tores : 
quid per David, nisi boni aubditi deeig- 
cautur ! . . . Quern tameu David ferire 
metuit, quia pile aubditorum men tea 


ab omni ae pesle obtrectationie absti- 
neutes, pnepoaitorum vitam nullo lin- 
guce glodio percutiunt, etiam cum 
de imperfections reprehendunt. Qui 
etsi quando pro infirmitate aeee ab- 
Btinere vix poeaunt, ut extrema quie- 
tism atque exteriors prieposi torum mala, 
sed tamen humiliter loquantur, quasi 
oram chlamidis silentcr incidunt : quia 
videlicet dum pnclntu; dignitati eal- 
tem iunoxie et latenter derogant, quasi 
regie euperpositi veatem feedant ; Bed 
tamen ad aemetipBos redeunt, eeque ve- 
hementiasime vel de tenuiseima verbi 
laceratione reprehendunt. UDde bene 
et illic acriptum est : “ Post hsec David 
percuaait cor auum, eo quod abscidisBet 
oram chlamidiB Saul." Facta quippe 
pnepositorum oris gladio ferienda non 
Bunt, etiam cum recte reprehendenda iu- 
dicantur. Si quando vero contra eos vel 
in minimi* lingua labitur, neceese est ut 
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phrase, it is well to observe that he recurs to the matter in his 
treatise on the Book of Job , 1 and restates the same view with 
an equal, perhaps even with slightly greater, emphasis. 

There can be no doubt that we have here the doctrine of 
the sanctity and Divine authority of the ruler in a very strong 
form : even the seventeenth-century apologists of the Divine 
Eight hardly go further in preaching the necessity of obedience 
and the wickedness of resistance. It is from the doctrine of 
St Gregory the Great that the religious theory of the absolute 
and irresponsible authority of the ruler continually drew 
its strongest arguments, both in the Middle Ages and later. 
Other elements, no doubt, both of theory and of actual cir- 
cumstance, go to produce the later theory, but the authority 
of St Gregory t he Great was a continual protection to those 
who maintained it. 

It may be asked whether the conception of St Gregory the 
Great was an entirely abstract one, or whether it actually 
governed his conduct We think that its influence can be 
traced, in some degree at least, in his actual relations with 
the Emperors. Knowing as we do the great force and 
capacity of Gregory the Great as an administrator, and the 
energy witli which he defended and pushed forward what he 
considered to be the rights and authority of the Roman See, 


per (iffliclionem pceii it entire cor prcma- 
lur ; quateiius ad semctipsum redout, 
et cum priepositre putestati dcliquerit. 
ejua contra be judicium a quo sibi pr;c- 
lata eat, perhorrcscat. Nam cum 
prrepoaitia delinquimus, ejua ordination i 
qui eos nobis prretulit obviamus. Unde 
Moyses quoque cum contra se et Aaron 
conqueii populum cognovisset, ait: 
14 Nos enim qnid sumus? Nec contra 
nos murmur vestrum, sed contra Do- 
rn inum.” 

1 St Gregory the Great, Libri 
Moralium in Job, xxii. 24 : ** Qua in 
re semper sollicita consideratione pen- 
sand um eat, ne aut hi qui prresunt 
exempla mali opens eubjectis prrebeant, 
eorumque vitam sure gladio pravitatis 
exatinguant : aut hi qui alien o regimini 


subjacent, facile judicare audeant facta 
rector urn, atque per hoc quod de his 
qui f'ibi pneiati sunt murmuranfc, non 
humano, sed ei qui cuncta disponit 
divino or din i con trad leant, lllis naxn- 
que dicitur : * Oves mere liis qure con- 
culcata pedibus vestris fuerant pasce- 
bantur, etqure pedes vestri turbaverant, 
htcc bibebant.’ Oves enim turbatfi 
pedibus bibunt, cum aubjecti ea ad 
exemplum vivendi appetunt qure prso- 
lati quique pravo opero pervertuut. At 
contra a prrelatis hi audiunt : *Nos 
enim, quid sumus? Nec contra nos 
est murmur vestrum, sed contra Do- 
minum.’ Qui enim contra Ruperposi- 
tam sibi po testa tern murmurat, liquet 
quod ilium redarguit, qui eamdem 
homini potestatem dedit.” 
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we cannot but be in some measure astonished at the ex* 
tremely deferential, sometimes almost servile, tone which we 
find, at least occasionally, in his letters to the Emperors. We 
may take as an example a letter addressed to Anatolius, the 
representative of the Roman Church at Constantinople, with 
regard to the wish of the Emperor that John the Bishop of 
P-rima Jusliniana should be deposed on account of his bad 
health. Gregory protests against such action as being wholly 
contrary to the canons, and unjust, and says therefore that as 
far as he is concerned he can take no part in such action. 
But, he concludes, it is in the power of the Emperor to doj 
what he pleases, — he must act according to his judgment: what 
the Emperor does, if it is canonical, Gregory will follow; if 
not canonical, he will, so far as he can do so without sin, 
endure. 1 The tone of the letter is not undignified, but it is a 
little strange to find Gregory even appearing to acquiesce in 
an open breach of canonical rule by the Emperor, especially 
when we remember that there was quite another tradition 
in the Western Church than tins, as we shall presently see. 

Another example will be found in a letter written to the 
Emperor Maurice with regard to a law issued by him, for- 
bidding the reception in monasteries of soldiers and other 
persons who were responsible to discharge various public 
duties. Gregory is much distressed about the law, and begs 
Maurice to consider what emperor ever issued such a regu- 
lation. (It appears from Ep. 64 in the same book that 
Gregory believed that this had been done by Julian.) He 
urges that for some men salvation is only possible if they 
leave the world and give themselves wholly to religion, and 

he warns Maurice that Christ will in the last day demand 

■ 

1 fit Gregory the Great, Epist., I,ib. Quod ai hoc petere ille noluerit quod 
xi. 28, “ Gregorius Anatolio Diacono piiasimo domno placet, quicquid jubet 
ConatantiriBpolim : ” “. . . Et quidem facere, in ejua potestate eat. Sicut 
uusquam canones pracipiunt, ut pr® novit, ipse provideat ; nog tan turn- 
eogritudine episcopo Buccedatur, et modo in depoaitione talie viri non 
omniuo injusturu eat, ut si molestia faciat permisceri. Quod vero ipse 
corporis inruit, honor* suo privetur fecerit, ei canonicum eat, sequimur ; 
ffigrotua. Atque ideo hoc per nos fieri ei vero canonicum non eat, in quan* 
nullatenus potest, ne peccatum in mea turn aloe peccato nostro portamus." 
anlma ex ejua depoaitione veniat. . . 
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from him an account of his conduct in having withdrawn 
men from the service of Christ. Aud yet he concludes the 
letter by saying that, in obedience to the Emperor’s com- 
mands, he has caused the law to be sent on to various 
regions. He has obeyed the Emperor, aud has delivered his 
soul by protesting . 1 It is certainly strange to find Gregory, 
who feels so strongly the impiety of such a law, still acting as 
an agent for its promulgation, instead of refusing to do this in 
the name of the Christian law and his own ecclesiastical posi- 
tion. It is true that we must balance the tone of these letters 
with that of a later one addressed to Boniface, the representative 
of the Roman see at Constantinople, with reference to a question 


1 St Gregory the Great, EpiBt., Lib. 
iii. 61, u Gregorius Mauritio Augusto :** 
“ LoDgino viro clarissimo atratore veni- 
ente, dominorum legem auacepi, ad 
quam fatigatus tunc e^ltudine cor- 
poris, reapondere nil valui. In qua 
dominorum pietas eanxit, ut quisquis 
publicid adminifltratiombua fuerit im- 
plicatus, ei ad Ecclesiaaticum oilicium 
venire non liceat. Quod v&lde laudavi, 
evidentiaaime aciena quia qui secul* 
arem habitum deaerens, ad Eccleaias- 
tica officia venire featinat, mu tare 
vult aeculum, non relinquere. Quod 
vero in eadem lege dicitur, ut ei 
in monasterio con verti non liceut, 
omnino miratus sum : ... In qua 
lege subiunctum eat, ut nulli qui iu 
manu aignatus eat, converti liceat. 
Quam constitutionem ego, fateor dom- 
inia meia, veliementer expavi. Quia 
per earn coelorum via multia clanditur, 
et quod nuncuBque licuit, ne liceat 
prohibetur. Multi enim sunt, qui 
poaaunt religioaam vita in etiam cum 
saeculari habitu ducere. Et plerique 
aunt, qui nisi omnia reliquerint, aalvari 
apud Deum nulla ten us poaaunt. Ego 
rero hsec dominis meis loquens, quid 
Bum nisi pulvia et vermis ? Sed tamen 
quia contra auctorem omnium Deum 
hanc intendere conatitutionem aentio, 
dominis tacere non possum. Ad hoc 
enim poteataa super o nines homines, 


pictati dominorum meorum ctelitus 
data est, ut qui bona appetuut ad- 
juventur ; ut ccBlorum via largua 
pateat, ut terrestre regnum coeleati 
regno famuletur. Et ecce aperta voce 
dicitur, ut ei, qui semel in terrena 
militia aignatus fuerit, nisi aut expleta 
militia, aut pro debilitate corporis re- 
pulsus, Christo militare non liceat. 

Ad li»c ecce per me aervum ultimum 
suum et vestrum reapondit Christus, 
dicens : “ Ego te de uotario coinitein 
excubitorum, de comite excubitorum 
Cffioarem, de caisare imperatoren* : 
nec solum hoc, sed etiam patrem 
iinperatoruin feci. Sacerdotes meia 
tum manui commisi, et tu a meo 
servitio milites tuoa aub trail Is.” Re- 
sponds rogo piiasime domine, servo 
tuo, quid venienti et haec dicenti re- 
sponsurus es in judicio Domino tuo t 
. . . Requirat rogo dominus meua, quia 
prior imjierator talem legem dederit, et 
Bubtiiius scstimet, ai debuit dari. . . a 
Ego quidem jussioni aubjectus eandem 
legem per diversaa terrarum partes 
feci tranamitti, et quia lex ipsa 
omnipotent! Deo minime concordet, 
ecce per suggeationia mess paginam 
aerenisaimia dominis nuntiavi. Utro- 
bique ergo quae debui exolvi, qui eb 
imperatori obedientiam proebui, et pro 
Deo quod senai minime tacui.” 
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of the jurisdiction of the Bishop of Coreyra. It appeare from 
this that the Emperor Maurice had given some decision upon 
the subject, and Gregory speaks of this as wholly void, as being 
“contra leges et sacras canones.” The Bishop of Nicopolis, the 
Metropolitan of Coreyra, had given a different judgment, to 
which Gregory says he had given his approbation. But Gregory 
adds that, as the Emperor Maurice had given a decision, he had 
abstained from publishing his own decision lest he should appear 
to act contrary to the imperial command and in contempt of it. 
He therefore instructs Boniface to do what he can to persuade 
the Emperor to issue an order continuing the judgment of 
Gregory . 1 Gregory’s tone is very emphatic about the illegality 
and invalidity ot the action of Maurice, but it must be observed 
that he carefully refrains from publicly denouncing it, and 

1 St. Gregory the Great, Epist. , Lib. ejus antefatum C&aaiopi castrum trad!' 
xiv. 8 : " . . . Hoc tamen breviter turn meinoratur, ut fimota, quod dici 
indicamus, quia dum Mauricio quondam grave est, jurisdictione Corcyritan® Ec- 
imperatori esset in pnejudirio Ec- cJesiue, ipse illic omnem tamquam prin- 
clesiro Coreyritame eubreptum, nec juB- cipalem liabeat poteBtatem, eenteutiam 
wo ejus, quippe qua? contra leges et sac- nostram 'iulli dur-' pncvidimuB, ne contra 
rod canones data fuerat, habuisaet effec,- jussionem clementissimi domni impera- 
tuni, et iudeciwa inter partes content io tons vel, quod absit iu deapectu ip- 
remanrisset : aliain illam ad An dr ram eIub aliquid facere videremur. Itaque 
quondam fratrem nostrum tuuc Kic«** uilecrio tua pin tat i ejus cuncta diligen- 
politanum metropolitan! jusriionern do* ter insinuet, atque cons tan ter astruat 
ut, quoniam utraque pal’s ejus hoc oinnino pravum, omuino injuetum, 
erat jurisdiction! subjccta, ipse banc oumino inlicitum, et sacris esse valde 
causain cognoscere et fin ire canonice canonibus inimicum : et ideo hujusmodi 
debuisset. Qui metro pul it a, cognita peccatum temporibus suia introduci iu 
causa, prolataque seutentia, cujus tibi Eccleskc pra>judicium non permittat, 
escuipliiri.'vmisimus»,pra'dictum Cassioj»i sed quid de hoc negotio judicatum 
castrum sub potestate ac jurisdictione antefati quondam metropolitan con* 
Corey ritani Episcupi cuj us et eemper fuit tinea t, vel qualiter a nobis ea quae ab illo 
dkecesis, esse distinxit. Quam nos decreta sunt, confirmata fuerint, sug* 
'Senteiitmm comprobantes, apostolicie gerat, atque id agere stud eat, ut cum 
Sedts auctoritatc pr®vidimus contirinan- ejus jussione nostra illic aententia trans- 
dum. . . . Sed quia inter ipsa prim- mittatUT, quatenus et serenitati ipsius, 
ordia semrissimo domno imperatori sicut dignum eat, reservasse et rational- 
subreptum est, atque contra judicatum ibiter correxisse quae male praesumpta 
Kicopolitani metropolis quod ecclesi- sunt videamur. Qua in re omnino 
astica rectitudine et canonica ratione opera danda est ufc, si fieri potest, 
suffultum est, episcopo Euri®, quod etiam ipse jussionem tribuat, in qua 
nec sine dolore audire vel loqui sine ea qus a nobis definita sunt servari 
gemitu possum us, cum majori injuria precipiat.” 
episcopi Corey ritani atque clericorum 
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setting his own judgment, or that of the Metropolitan, against 
it; and hopes to gain his point by persuading the Emperor 
to agree with his judgment and to issue an order expressing 
this. 

In Gregory the Great, then, we find this theory of the sacred 
character of government so developed as to make the ruler in 
all his actions the representative of God, not merely the repre- 
sentative of God as embodying the sacred ends for which the 
government of society exists. \The conception is, so far as we 
have seen, almost peculiar to some Christian writers. We 
have not observed anything which is really parallel to the 
conception in the legal writers, and even in Seneca and Pliny 
we have only indications of an attitude of mind which might 
be capable of development in this direction. The theory 
is a somewhat irregular and illogical development of the 
Christian conception of the divine character of the civil 
order. 

It will naturally be asked, What were the circumstances 
under which this theory grew up. We think that we can trace 
the development of this conception to three causes : first, the 
need of correcting that anarchical tendency in the primitive 
Church to which we have already referred ; secondly, the 
relation between the Christian Church and the Emperor after 
the conversion of Constantine ; and, thirdly, the influence of 
the Old Testament conception of the position of the King of 
Israel. 

We think that the necessity for counteracting the anarchical 
tendencies in the primitive Christian societies was probably a 
very real cause of the tendency to exaggerate or misstate the 
divine authority of the ruler. We think that the great emphasis 
laid upon the sacred character of the civil order in the New- 
Testament — an emphasis which is maintained by writers like 
Clement of Eome and Irenseus — is a very real indication of a 
danger which menaced the Church, and led naturally to just 
the same kind of exaggeration as did the parallel phenomena in 
the sixteenth century. If we add to this the imperious need 
which lay on the Christian societies to disarm the hostility of 
the Empire, we shall, it seems to us, find one reasonable explana- 
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tion of the tendency to overstate the sanctity of authority in 
the earliest ages of the Church. 

With the conversion of the Empire to Christianity no doubt 
these conditions were gTeatly altered. But while, as we shall see 
presently, many of the Christian writers from the fourth to the 
seventh centuries illustrate conceptions of quite another kind 
from those which we have just discussed, yet in this period, too, 
there were continually in operation circumstances which tended 
to make the attitude of the Church towards the Emperors one of 
a somewhat servile defereuce. We may find an extremely good 
illustration of the influence of these circumstances in that pass- 
age from St Optatus 1 which we have already considered. In the 
case of the Donatist dispute the Empire at last exercised its 
authority to put down what it considered a schismatical faction. 
And it is easy to see from the tone of St Optatus that this in- 
tervention was unhappily as welcome to many Churchmen as it 
was distasteful to the Donatists . 2 Donatus urged that the 
Emperor had nothing to do with Church affairs ; St Optatus bids 
him remember that the Church is within the Empire, and that 
the Emperor has no superior save God. The truth is, that with 
the conversion of Constamine the Emperor became the patron 
and protector of the Church, and it would be easy enough to 
trace in many cases the effect of this protectorate on the course 
of Church disputes. Churchmen would resist the Emperor 
when he happened to be opposed to their view ; but when he 
agreed with them, they were only too apt to fall into the habit 
of regarding his action against their enemies as that of a truly 
sacred authority. The emancipation of the political theory of 
the Church from Buch conceptions as those of Gregory the 
Great must be traced in laTge measure to the actual contests 
■between the Church and the Empire. 

It is, however, possible that these influences would not alone 
have befen sufficient to produce so rigorous a theory as that of 
Gregory the Great, had they not been reinforced and confirmed 
by traditions which the Christian Church inherited from the 

1 Seep. 148. property of the Donatists, which we 

a Of. the temper of St Augustine have already considered. See pp, 140, 
as illustrated in the passages un the 141. 
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religion of Israel. We can hardly doubt that, directly, the 
theories of St Augustine and St Isidore on the Divine appoint- 
ment of even wicked rulers, and St Gregory’s theory of the duty 
of submission even to such rulers, are drawn from the Old 
Testament conception of the position of the king of Israeli 
According to the tradition of the first Book of Samuel, the 
monarchy was indeed instituted against the advice of the 
prophet, who is taken as speaking in the name of God ; but 
the narrative of the same book and of the other historical 
books makes it very plain that the king, when once appointed, 
was looked upon as the anointed of the Lord, — that his person 
and his authority were sacred. There may, indeed, be traces 
in the Old Testament of other views than this, but this is the 
normal view of the monarchy in Israel, a view which possessed 
no doubt a special force with regard to the monarchy of the 
house of David. Such conceptions with regard to the sanctity 
of monarchy were probably in no way peculiar to Israel, but 
belonged to many oriental nations ; but it was largely through 
the Christian Fathers that they came into the West. The 
passages to which we have referred will make it sufficiently 
plain that it is in relation to the Old Testament that these 
views are developed by the Fathers. We may at least reason- 
ably say that the tradition of Israel provided the centre round 
which such opinions took definite shape and form. 

In St Gregory the Great, then, we find in definite and 
systematic form a theory of the source of authority in Govern- 
ment which is very sharply contrasted with that which we have < 
seen to be characteristic of the legal writers. They trace the i 
source of all authority in the State to its fountainhead in the > 
people. St Gregory traces the authority of rulers directly to) 
God. 'The history of mediaeval political theory is very largely 
the history of the struggle between these two views, in which, 
however, for many centuries, the combatants change places. 
For, at least from the eleventh to the fourteenth century, it 
is the Imperialist party which defends the theory of the Divine 
authority of the ruler, it is the ecclesiastical which maintains 
that his authority is derived from the people. We have to 
consider how it was that this change took place, and to do 
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this we shall have to examine in detail the history of the 
political ideas especially of the ninth century. 

But before we proceed to do this we have still to examine 
some other tendencies of thought in the Christian Fathers. 
We shall see that besides that tradition which we have so 
far been examining, there are others which, as we think, 
greatly influenced the political theory of the ninth century. 
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CHAPTER XIV. 

AUTHORITY AND JUSTICE. 


So far we have endeavoured to disentangle the history and 
significance of a political conception, which, as it appears to 
us, was first, in Western thought, developed by the Christian 
Fathers, — the conception of the Divine authority of the ruler, 
the doctrine that the ruler is absolute relatively to his subjects, 
responsible only to God. It would, however, be a great mistake 
to suppose that this theory represents the whole contribution of 
the Christian Fathers to this portion of political theory. There 
are many other elements in their conception of the nature of 
authority in the State ; one or two of the great Fathers, indeed, 
seem to tend in quite another direction, and with regard to 
them all it must be recognised that the elements of their theory 
on this matter are highly complex, perhaps a little confused. 
We must consider some general aspects of their thought, 
arranging them as well as we can. 

- While t he Christian Fathers as a rule think that the institu- n 
tion of coercive Go vernmen t is not primitive or natural, in that 
sense, they l o ok upon the institution as being__good, inasmuch 
as it is a remedy for the confusions and disorder which sin 
has brought i nto the wpild. It is true, as we. have seen, th at 


they sometim es t hink of it as being a punishment as well as 
a remedy for sin; but, norm ally, they think of the* Sta te as ' 
an instrument lof~ se curin g and preservi ng j ustice, and they 



.he king as ruler to benefit .his 


We have already observed that 


St Paul’s assertion of the Divine character of the authority of 


the State rests upon the assumption that the State! rewards 
VOL. I. . " L 
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the good an d jm nishes the evil. — that is that it. maintains 
justice . 1 

In the second century we find Irenseus in very plain terms 
threatening unjuat rulers with the judgment of God, assur- 
ing them that God will certainly visit their wickedness upon 
them ; 1 3 * * and if we turn to the Alexandrian Fathers, we find 
Clement defining a king as one who rules according to law, 
and who is willingly obeyed by his subjects, 8 — that is, if we may 
so interpret Clement's meaning, a king is one who follows not 
merely his own caprice or desire, but governs according to those 
rules of public action which are designed for the attainment 
and preservation of justice, and whom his subjects willingly 
obey as representing their own just desires. 

When we pass to St Ambros e in the latter part of the fourth 
century, we find all these conceptions drawn out and developed 
very clearly and fully. To St Ambrose justiceand beneficence 
form the “ra tio" of t he Stat e : * justice is that which builds up 
the S tate, while injustice destroys it . 6 * This conception is very 
significant, especially when we compare it, as we shall have to 
do presently, with St Augustine’s attempt to define the State ; 
and it finds its proper development m the discussion of the 
relation of the unjust person who discharges an office of Govern- 
ment, to the sacred character of the institution of Government 
itself. St A mbrose seems to mean that, he only is properly thd 
minis ter of Go d who uses his authority well : * t he passage is, I 
indeed, somewhat obscure, but that seems to be his meaning. J 


1 Rom. xiii. 1 , Ac. 

a I returns, Adv, Hajr., v. 24. 

3 Clement of Alexandria, Stromata, 
i. 24 : “ fiaaiKtiis toIvw ia rls 6 dpxwv 

KarA vAfiovs, A rijv rot v AkAvtwv 

irurHiiuin txuv.” 

* St Ambrose, De Olficiis, i. 28: 
” Juatitia orgo ad societatem generis 
huinani, et ad communitatem refertur. 
Societatis enim ratio diriditur in dues 
partes, justitiam at beneficentiam, 
quam eamdem liberalitatem et benig- 

nitatem vocant ; juatitia mihi excelsior 
videtur, libermlitas gratior.” 

* St Ambrose, De OS., ii. 19 ; 


"Claret ergo quoniam et mquitas im- 
peril conhrmet, et injustitia dissolvat.” 

6 St Ambrose, E\p. Ev. S. Lucse iv. 
5 : -l Demque eo usque a Deo ordinatio 
poteetatis ; ut Dei minister sit, qui bene 
utdtur potestate. 1 Dei ' inquit, 1 min- 
ister est tibi in bonum.' Non ergo 
tnuneris aliqua culpa est, sed ministri ; 
nec Dei potest ordinatio displicere, sed 
administrantis actio. Nam ut de 
ccnlestibus ad terrena derivemus ex- 
cmpium, dat honorem imperator, et 
habet laudem. Quod si quis male 
honore usua fuerit, non imperatoris est 
culpa, eed judicia.” 
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But this is not all that is worth observing in St Ambrose’s 
theory of the institution of Government. It is interesting to 
notice that he lays some stress upon the attitude of the ruler 
towards liberty. In a letter to Theodosius, on the subject of 
certain demands which had been made upon the Church, and 
against which St Ambrose protests, he urges the importance 
of the permission of freedom of speech and remonstrance 
and while, no doubt, he is thinking primarily of the freedom 
of ecclesiastics in relation to the civil power, he shows some 
sense of the significance of the conception of liberty in the, 
political order : good rulers, he says, love liberty, while bad 
rulers love slavery . 1 It would of course be very foolish to lay 
too much stress on such phrases ; but they are at least worth 
noting, especially as similar phrases are used both by Cassio- 
dorus and by Gregory the Great. CassiodoruB, writing in the 
name of Athalaric to a certain Ambrose who had just been ap- 
pointed to the quaes torship, recalls a saying of Trajan, in which 
he had expressed his wish that his counsellors should freely 
advise him, rebuking him if necessary . 2 * * * * * Gregory the Great, in 
a letter not perhaps very creditable to him, in which he 
expibssed to the Emperor Phocas his joy that he had taken the 
place of Maurice, hails his accession as promising to restore 
liberty to the people in his dominions, adding that this is the 
great difference between the emperors of the Commonwealth 
and the kings of the nations, that the former are the lords of 
free men, the latter of slaves . 8 

In later times St Ambrose was frequently quoted as 


1 St Ambrose, Ep. xl. 2 ; “ Sed neque 
imperiale eat libertatem dicendi dene- 

gare. nerjue sacerdotale quod sentias 

non dicere. Nihil enini in vobis imper- 
atoribus tain popularis et turn amabilis 
est, quarn libertatem etiarn in iis dili- 

gere, qui obsequio rniliti® vobis subditi 

aunt. Siquidem hoc interest inter 

bonos et malos principes, quod boni 

libertatem amant, servitutem irn- 
probi. Nihil etiarn in eacerdote tam 

periculosum apud Deum, tam turpe 
apud homines, quam quod sentiat, non 
libere denuntiare." 


* Casuodorus, Varia, viii. 13 : “ Re- 
no vamue ccrte dictum illud celeberrimi 
Trajani ; sume dictatiouem, si bonus 
fuero, pro republica et me, si malue, 
pro republica in me.” 

3 St Greg, the Great, Ep. xiii. 34 : 
11 Reformetur jam singulis sub jugo 
pii imperii libertas hub. Hoc namque 
inter regeu gentium et reipublicfe im- 
peratores distat, quod regee gentium 
domini servorum Bunt, iiuperatores vero 
reipublicae, domini liberorum.” The 
same phrase occurs in Ep. xi. 4 : per- 
haps it is a quotation. 
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maintaining that the king or ruler ie bound by the laws; 
and, indeed, there is more than one passage which would seem I 
to have this meaning. In one of his letters he seems to 
argue that the emperor who makes the laws iB also bound to 
obey them ; 1 and in one of his treatises he seems to express an 
opinion of the same kind . 2 * It must, however, be observed that, 
in other places he uses the ordinary legal phrase, that the 
emperor is legibus solidus? It is worth observing that St 
Augustine also deals with the relation of the ruler to the law 
in terms analogous 4 to those of St Ambrose, and, in later 
times, is much quoted with St Ambrose. St Isidore of Seville 
also urges very strongly upon the prince the propriety of his 
respecting his own laws. Suhjects will learn obedience when 
they see their rulers observing the laws . 5 
v With some parts of St Augustine’s theory of the State we 
have already dealt; but St Augustine’s theory has a certain 
completeness which we do not find in that of the other Fathers, 
and, at the risk of a little repetition, we think it well to try to 
consider briefly his theory of Jaw at.d the State as a whole. 
We have already seen that^iu St Augustine’s view men were 

1 St Ambrose, Ep. xxi. 9 : 1 ' Ubi 
lllutl constituiinuH, iinperator, quod jam 
ipse tuum judicium declarasti j inirao 
etiam dedisti leges, uec cui esset 
liberum aliud judicare ? Quod cum 
preset ipsisti aliis, prescripsisti ot tibi. 

Leges enim imperator fert, quas 
primus ipse custodiat.” 

* St Ambrose, Apol. Alt. Proph. 

Daniel, iii. : “ Quern rnihi hujuscemodi 
reperias virum qui in potestate con- 
stitutua non rnagis peccata sua diligat 
. ,qui ae legibus obstringat suis, et 
quod per justitiam non licet, nec per 
potestatemjicere agnoacab 1 Non enim 
eolvit po testae justitiam, sed juatitia 
poteetatem ; nec legibus rex solutus 
eat, sed leges suo solvit exemplo. Au 
fieri potest, ut qui de aliis judicat, suo 
ipse sit liber judido, et in se suscipiat, 
in quo et alios astringat I " 

1 St Ambrose, ApoL Prophet Daniel, 
xvL: “Quamvis rex legibus absolutui"; 


and in the same woik, x. : “Sequitur, 
‘Tibi Boli peccavi,’ Hex utique erat, 
nullis ipse legibus tenebatur, quia 
liberi sunt reges a vinculis delictorum j 
neque enim ullis ad pecnam vocantur 
legibus, tuti sub impel ii potestate.’* 

4 St Aug., De Vera Iteligione, 81 r 
"Sicut in istis temporalibus legibus, 
quanquam de his homines iudiuent, 
cum eas inatituunt, tamen cum (uer- 
int iustitutro atque firmatse, non licebit 
judici de ipsis judicare sed secundum 
ipsas.” 

* St Isidore of Seville, Sent. iii. 51 : 
“Justum est principem legibus ob- 
temperare suis. Tunc enim jura sua ab 
omnibus custodienda existimet, quando 
et ipse illis reverentiam prsebet. Prin- 
cipes legibus tenere suis, neque in se 
posse damnare jura quee in subjectis 
constituunt. Justa est enim vocia 
eo rum auctoritas, si quod populia 
prohibent, sibi licere non patiantur.” 
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originally equal, and that the institutions of slavery and govern- 
ment, in which one man is the superior of another, are conse- 
quences of man’s sin. The subjection of man to man is a 
punishment and a remedy for sin. It must be remembered, 
however, that this does not mean that men were by nature ' 1 
solitary. On the contrary, as we have already pointed out, St 
Augustine definitely maintains that by his own nature man is 
driven to seek the society of his fellow-men ; society is natural 
and primitive. It is the organised society of the State, with its 
coercive government and its authority of man over his fellow- 
men, which is a conventional institution, and it may be regarded 1 
partly as punitive, partly as remedial . 1 V 
“It is important, therefore, to consider how St Augustine 
defines the State and what is its relation to justice. In the 
second book of the ‘ De Civitate Dei ’ he gives an account of the 
discussion of the nature of the State in Cicero’s ‘ De Republics,’ 
and quotes the definition of Scipio: “Populum autem non 
omnem coetum multitudinis, sed coetum juris consensu et utilit- 
atis communione sociatum esse determinat,” 2 3 but postpones the 
discussion of the definition. We find this discussion in the 
nineteenth book. Here, after restating Cicero’s definition, he 
explains that this, means that there can be no true State f 
without justice : v when there is not justice there can be no I 
jus. But, he objects, how can you speak of justice among 
men who do not serve God ? What sort of justice is this 
to take men from the service of God and to subject them to 
demons ? There is no justice in men who do such things, and 
there can therefore be no justice in a society formed of such 
men.® This definition, then, will not work, and he proceeds to 


1 St Aug., De Civ. Dei, ziz. 12 and 

15. See pp. 125, 126. 

3 St Aug., De Civ. Dei, ii. 21. 

8 St Aug., De Civ. Dei, ziz. 21 : 
"Populum enim ease definivit centum 
multitudinis juris consensu et utilitatis 
communione eociatum. Quid autein 
dicat juris conseneum, disputando ez- 
plicat, per hoc ostendens geri Bine jus- 
titia non posse rem publicam ; ubi 
ergo juetitia vera non est, nec jus pot- 
t 


est esse. Quod enim jure fit, pro- 
fee to juste fit ; quod autem fit mjuste, 
nec jure fieri potest. Non enim jura 
dicenda sunt vel putanda iniqua 
hominum constituta, cum illud etiam 
ipsi jus esse dicant, quod de justitise 
fonte manaverit, falsumque esse, quod 
a quibusdam non recte sentientibuB 
dici solet, id esse jus, quod ei, qui 
plus potest, utile est. Quocirca ubi 
non est vera justitia, juris consenBU 
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search for some other definition which may nGfake it possible to 
admit that Rome had been a true Stater^This is given in a 
later chapter of the same book, and is as follows : “ Populus est 
costus multitudinis rationalis rerum quas diligit concordi com- 
munione sociatus.” A State may be more or less corrupt, but so 
long as it consists of a multitude of rational beings associated 
together in the harmonious enjoyment of that which they love, 
St Augustine thinks it may be regarded as a State or 
Commonwealth . 1 This is practically Cicero’s definition, but 
with the elements of law and justice left out. No more fun - 1 
damental difference could very well be imagined, although St 
Augustine seems to take the matter lightly ; for Cicero’s whole 
conception of the State turns upon this principle, t hat it is a 
.means for attaining and preserving justice. ^ 

sociatus coctua hominura non potent atur mode, velut si dicatur : 1 Populus 
esse, et ideo nec populus juxta illaui est coitus multitudinis rational® rerum 
Scipionis tel Ciceroni* definitionem ; quas .lilipit concordi eommunione soei- 
et si non populus, nec rcB populi, sed atus,' profecto, ut vidcatur qualis quis- 
qualiscumque multitudinis, qu® populi que populus sit, ilia suut intuenda quoo 
nomine non digna est. Ac per lioc, diligit. Qurccumque tamen diligat, si 
si res publica res est populi, et popu- coitus est multitudinis non pecorum, sed 
lus non est, qui consensu non sociatus rationalium creaturarum et eorum qu® 
est juris, non cat autem jus, ubi nulla diligit concordi eommunione sociatus 
justitia : procul dubio culligitur, u bi eat, nou absurdc populus uuncupatur ; 

justitia nou eat, unn eaae rent pub- tanto utique melior, quanto in melior- 

licam. Justitia porro ea virtua eat, ibua, tautoque deterior, quanto cat in 

qu® sua cuique diatribuit. Qu® igitur deterioribus coneors. Secundum istam 
justitia est hominis. qu® ipsuin liomi- defiuitiouem nostram Homanus populus 
nem Deo vero tollit et immundis populus est et res ejus sine dubitatione 
d®monibus subdit! Hocine cat sua respublica. Quid autem primis tem- 
euiquo distribuere. . . . Qua propter poribus suis quidve sequentibus popu- 

ubi homo Deum non servit, quid iu lus ille dilexerit et quibus moribus ad 

eo putandus est esse justiti® '! Quando cruentissimoa aeditionea atque inde 
quidem Deo non aerviena nullo wodo ad eocialia atque civilia bella perveni- 
poteat juste animus corporiaut liumana ens ipsam concordiam, qu® solus est 
ratio vitiis imperare. Et si in Uomine quodam modo populi, ruperit atque 
tali non est t ulla justitia, procul dubio corruperit, testatur hiatoria ; de qua in 
uec in hominum coetu, qui ex bomi- pnecedentibua libris multa posuimus. 
nibus talibua constat. Non est hie ergo Nee ideo tamen vel ipsuin non esse 
juris ille consensus, qui hominum populum vel ejus rem dixerimus non 
multitudinem populum facit, cujus res ease rem publicam, quamdiu manet 
dicitur esse respublica.” Cf. St Aug., qualiscumque rationalis multitudinis 
De Ciy. Dei, ii. 21, conclusion. cactus, rerum quas diligit concordi 

1 St Aug., De Civ. Dei, xix. 24 : “Si eommunione sociatus. ’’ 
autem populus non iato, sed alio deflni- 
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This definition does not seem to represent a casual or isolated 
judgment of St Augustine, corrected perhaps at other timeB. 
He does not, indeed, so far as we have seen, formally set out to 
define the nature of the State in any other place, but he alludes 
to the matter more than once, and always in the same sense, 
-^n one letter he says : “What is a State (dvitas) but a multitude 
of men, brought together into some bond of agreement ?.” 1 * and 
again, in another letter, “A State is nothing else but a harmoni- 
ous multitude of men” ;* and again, in one of his treatises, Re 
urges that every one must recognise the importance of the order 
of the State, which coerces even sinners into the bond of some 
earthly peace . 3 * * * * * * * ^ These phrases would not, if they stood alone, 
be sufficient to make clear St Augustine’s conception of the' 
State; but when taken with the definition which we have 
just considered, they seem to indicate that his omissions from 
Cicero’s definition are not accidental, but more or less delib- 
erate and considered.'’ 

It must at the same time be recognised that once at least 
St Augustine uses a phrase which would Beem to point in 
another direction. In the ‘De Civitate,’ after discussing the 
comparative advantages of great dominions, and of living in 
peace and goodwill with one’s neighbours, he draws out a 
comparison between a band of robbers or pirates and a kingdom, 
and seems to mean that the only point of distinction is that the 
latter has the quality of justice.* Here at least St Augustine 
expresses himself in the terms of Cicero’s conception of the 
State. And with this passage we may compare a definition 
which is obviously closely related to that of Cicero, — nothing 
can be properly called jus which is unjust;® and an interesting 


1 St Aug. , Bp. cxxxviii. 2 : “ Quid eat 

Autern civitaa, nisi multitude hominum 

in quoddam vinculum redactum con- 

cordis ! ” 

9 Id., Bp. civ. 3 : “ Cum aliud civitas 

non ait, quam concora hominum multi- 

tude.” 

9 Id., De Oeneei ad Litteram, ix. ix : 

“ An vero ita quia ccecus eat mente, ut 

non oernat quanto terns ornamento 

ait genua hu man urn, etiam cum a 


paucis recte laudabiliterque vivatur ; 
quantumque valeat ordo reipublic®, in 
cujuadam pads terreni* vinculum 
coercens etiam peccatores.” 

* Id., De Civ. Dei, iv. 4: “ Remote 
itaque juatitia quid aunt regna nisi 
magna latrocinia ? quia et latrocinia 
quid sunt nisi parva regnal” 

9 Id., Bnarr. in Pa. cxlv. 15 : 11 Jus 
et injuria contraria aunt. Jus enim 
eat quod juatum eat. Neque enim 
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passage, in which St Augustine describes the characteristics of 
justice in language taken, in the main, from Gicero’s treatise, 
“ De Inventione,” but which in part also suggests the definitions 
of Ulpian . 1 These definitions of justice, however, only show f 
that St Augustine follows the general tradition of the relation^ 
of law and justice, and the nature of civil justice. 

The first mentioned phrase is, as far as we have seen, isolated, 
and can hardly be cited in correction of the deliberate and con- 
sidered omission ef the quality of justice in his formal definition 
of the State. 'It must, at the same time, be recognised that 
St Augustine is compelled to abstract the quality of justice 
from the definition of the State, not by any course of reflec- 
tion upon the nature of the State, but by his theological con- 
ception of justice, — a conception which might be regarded as 
true upon his premisses, but which can only be understood 
as related to those premisses. 

We cannot express a decided judgment upon the very inter- 

omne quod jus dicitur, jus est. Quid turc-.iltua. Gratia, in qua amicitiorum 

ei aliquis condat jus iniquum ? Nec et ntficiorum, ulterius memoria, et alter- 

jus dicendum est, si injustum est. iua remuneramli voluntas coutinetur. 

lllud ergo verum jua, quod etiam Vindicatio, per quam vis aut injuria, 

justum eat. Vide quid feceris, non et omnino omno quod obfuturum est, 

quid patiaris. Si jus fecisti, injuriam defendendo et ulciscendo propulsatur. 

pa ten’s : si injuriam fecisti jus pateris. ” Observan tia, per quam homines aliqua 

— Cf. with Cicero in De Civ. Dei, dignitate antecellentes, cultu quodam 

six. 21. et honore dignamur. Veritas per 

1 De Div. Quamt., xxxi : “Justitia quam immututa ea qua) sunt aut 

est habitus animi, communi utili- fuerunt aut futura sunt dicuntur. 

late oonservata, suam cuique tribueus Consuetudine autew juB est quod 

dignitatem. Ejus initium est ab aut leviter a natura tractum aluit, et 

nature profectum ' deinde quicdam majus fecit usus, ut religiunem ; et si 

in cousuctudinem ex utilitatis rat'one quid eorum qua) ante diximus a natura 

venerunt : postea res et ab natura profectum, majus factum propter cun- 

profecfaa et a consuetudine probatas, suetudinem videmus : aut quod in 

legum metus et religio sanxit. morem vetuatas vulgi approbations 

Natura jus ast, quod non opinio genuit, perduxit. Quod genus pactum est, 

eetl qutudam iimata vis inseruit, ut par, lex, judicatum. Pactum est quod 

religionem, pietatem, gratiam, vindica- inter aliquos conveuit. Par, quod in 

tionem, obsarvantiam, veritatem. Re- omnes ccquale est. Judicatum, de quo 

ligio est quee superioris cujusdam alicujus aut aliquorum jam sententiis 

uatui-as, quam divinam vocant, curam conetitutum est. Lege jus est, quod 

ceremoniamque affert. Pietas, per in eo ecripto, quod populo expnsitum 

quam sanguine conjuuctis patriteque est ut obeervet, coutinetur." 

beuevolens offirium, et diligens tribui- 



CHAP. XIV.] 


AUTHORITY AND JUSTICE. 


169 


eating question whether St Augustine’s definition of the State 
exercised any great influence upon the course of political specu- 
lation. We have not found that this part of his work is often 
cited ; indeed, we have not come across any instance of thiB in 
the earlier Middle Ages at all. But it is hardly possible to 
escape the impression that, however indirectly, this attitude of 
St Augustine towards the conception of justice in society is 
related to that conception of the unrestricted authority of the 
ruler, which, as we have already seen, takes shape about this 
period, and was drawn out so sharply by St Gregory the Great 
As we have already seen, the tendency to confuse between the 
Divine authority of the institution of government, and the 
Divine authority of the individual ruler, can be traced back to 
very early Christian writers, but in St Augustine this tendency 
is very much developed. \W e have already quoted one passage 
from his writings which illustrates this point , 1 but it will be 
useful to cite some other passages in whiclt ^he draws out-in, 
detail his view that the worst, just as much as the best, kingJ 
draw their authority from God Himself.* We have already seed* 
that it is out of this judgment that there grows the dogmatic 
conception of Gregory the Great, that the ruler must not under 
any circumstances be resisted. The references to the subject 
in St Augustine are too scanty to enable us to form a very 
complete theory of the matter; but, so far as they go, we 
should be inclined to suggest that there is some real connec- 


1 See p. 161. 

* St Aug., De Civ. Dei, v. 21 : “ Qued 
cum iba Bint, non tribuamus dandi regni 
atque imperii poteatatem niai Deo vero, 
qui dat felicitatem in regno ccclorum 
Bolis piis ; regnum vero terrarum et 
piis et impiiB, Bicut ei placet, cui nihil 
in juste placet. . , , Sic etiam homini- 
bua, qui Mario ipse Gaio Cffisari ; qui 
.Augusto, ipge et Neroni ; qui Vespasia- 
nis, vel patri vel filio, suavissimis 
imperatoribus, ipse et Domitiano 
crudelissimo ; et ne per singuloe ire 
necesse sit, qui Constantino Christiano, 
ipse apostatae Juliano.” 

Id., De Nature Boni contra Mani- 


cheeos, 32 : u * A Deo esse et ipsam 
nocendi poteatatem.’ Item quia etiam 
nocentium potestas non eBt nisi a Deo, 
sic scrip turn eat, loquente sapientia: 
4 Per me reges regnant, et tyranni per 
me tenent terrain.’ Dicit et # apoB- 
tolus : 1 Non eat potestas nisi a Deo.' 
Digne autem fieri, in librc^ Job scrip- 
turn est : ‘ qui regnare facit 1 inquit 
* hominem hypocritam, propter perver- 
sitatem populi.’ Et de populo Israel 
dicat Deus. ‘ Dedi eis regem in ira 
mea.' Injustum enim non est ut im- 
probis accipientibus nocendi po tes- 
ta tern, et bonorum patientia pro be tor, 
et malorum iniquitas puniatur. " 
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tion between a theory of the State which deliberately omits 
the characteristic of justice, and the theory that the ruler, 
whether just or unjust, must in all cases be looked on as 
holding Goer’s authority. It would appear, then, that thel 
polit^paj^-theory of St Augustine is materially different in/ 
several respects from that of St Ambrose and other Fathers| 
who represent the ancient tradiTtBtTtbat justice' is the essential) 
quality, as it is also the end, of the State. 

We have still to consider two Christian writers of the fifth 


and seventh centuries who seem to represent the more normal 
conception of the subject. The first of these writers, Cassiodorus, 
does not indeed furnish us with any detailed definition of the 
nature of the State, and he uses phrases which are sometimes 
ambiguous, but he does in the main seem to present the same 
judgment as that of St Ambrose, on the importance of justice 
in the State. He defines justice very much in the terms of 
Ulpian, as that habit of mind which renders his own to every 
man ; 1 * ho recognises that it is this which truly magnifies the 
ruler, and causes the State to prosper -, * and he exhorts the 
ministers of State to just conduct, as that which alone renders 
them worthy of the name of judge . 3 Law is the true instru-i 
ment of social progress, the true method of human happiness,* 
and this because law represents justice.* He quotes the great 
passage from St Paul on the authority of the ruler, with an 
interesting comment, pointing out that it is the ruler whose 
commands are just who is to be obeyed;® and, as we havs 
seen, be describes the character of the good prince as that of 
one who is always ready to hear those who speak in the name 
of justice, and who delights in a counsellor who will always 
speak for the State, even when he has to criticise the ruler to 


1 Cassiodorus, De Amina, 5. 

1 Casa., yaria, iv. 12, and iii. 34. 

* Casa., Varia, iii. 27. 

* Cass., Varia, iii. 17, iv. 33, v. 39. 

* Cass., ‘ Compleiinneo, in Epist. 
Apost. Rom. xiii. 1 : “ Omnibus 
poteatatibua sublimioribus subditi 
estote ” ; at reliqua. Omnibus potes- 
tatibua justitiam prsecipientibus dixit 
•in debere subjeotoe, quoniam potestas 


a Deo datur, et Deo videtur veils 
reaiatere qui ordinationi judiciaries 
nititur obviare, dicens ab eo propter 
conscientiam rationabiliter formidari, 
qui in aliquo facinore probatur involvi ; 
ideo enim et tribute solvimus, quia 
nos principibus subjectos ease aentimua ; 
miniatri e nim Dei sunt, com crimina 
oommiasa diatringunt." 
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his face . 1 The true king is one who can govern and control 
himself . 2 

On the other hand, Cassiodorus seems to regard the king not 
only as the source of law, but as one who normally stands above] 
it : the king feels himself bound by his own pittas when he is 
not bound by anything else ; 8 and further, the king is only 
accountable to God— he may transgress against Him, but cannot 
be said to sin against others, for there is none who can judge 
him . 4 It is, however, possible to interpret this last passage as 
merely representing the legal theory as to the ruler being 
legibus solutus and the constitutional conditions which provided 
no court of justice to which the king was accountable. These 
phrases of Cassiodorus are interesting, but do not add much to 
what we have already seen in other Christian writers. 

St Isidore of Seville presents us with some of the same am- 
biguities as Cassiodorus, but his treatment of the subject of the 
nature of Government is on the whole clear. He gives us very 
briefly a statement of the beginnings of social life among men. 

1 Casa., Varia, viii. 13. ‘Ambroaio, v. tuta, quse tantam auavitatem Iaudia 
i., quaeatori Ath&laricus Hex * : “ Ecce inveniunfc, quantum aaporem vetus- 
iberum ad quaesturam eminena evenit tatis asBumuut. Praejudicia, qu® nos 
ingenio. Kedde nunc Plinium et sume horremus, in aliia non amamus. 
Trajanum. Habes magna qua: dicas, Obligamua te certe generalitati, dum 
ai et tu simili oratione reaplendeaa. absolute prsecipimus jura servare. . . . 
Fama temporum de legitima atque Nam quid tibi conveniat, videa. Vox 
eloquent! juesione genera tur. Omnia legum diceris, dum not jura con- 
ai quidem bona cuinulat lingua diaerta damua." 

et quod a nobia priecipitur, gratia 8 Casa., Exp. in Paalt., Pa. cxxxvii. 5. 

dictantia omatur. Esto nobia ad bona 1 CaaB., Varia, x. 16 : 11 lmperioaa 

Buggerenda prompt issim us et adversum nimium rea eat, patrea conacripti, 
improbitatem male prsaumentium pietaa nostra, quando propria voluntate 
cons tan ter erectua. Die etiam auribuB vincimur, qui alienia condicionibua 
noatria quod eat omnino pro nobia. non tenemur. Nam cum deo press - 
Bonus prince pa ille eat, cui licet pro tante poaaimuB omnia, aola nobid* 
justitia loqui, et contra tyrannic® feri- credimuB licere laudanda." 
tatis judicium audire nolle conatituta 4 Casa., Exp. in Psalt, Pa. 1.J5 : “Nunc 
veterum aanotionum. Benovamua certe ad exponenda verba redeamua. Dc 
dictum illud celeberrimum Trajani : populo ai quia erraverit, et Deo peccat, 
aurne dictationem, ai bonus fuero, pro etregi. Nam quando rex delinquit, aoli 
republica et me, ai malua, pro re- Deo reuB eat, quia hominem non babet 
publica in me. Sed vide quid a te qui ejua facta dijudicet. Merito ergo 
queramua, quando nec nobia aliquid rex Deo tan turn sc dixit peccaaae, quia 
injuatum licere penmttimuB* Decreta solus erat qui ejua potuiuet * 

ergo nostra priacorum resonant conati* discutere.” 
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In his definition of oppidum he says that men were originally 
naked and unarmed, defenceless against the inclemency of heat 
and cold, and the attacks of wild beasts and of other men. 
At last they learned to make for themselves huts in which 
they might be sheltered and safe, and these were gradually 
collected in towns . 1 * But much more important than this is 
his definition of the nature of the State. He defines civitas as 
a multitude of men joined together by the bond of society:® 
this is ambiguous, and he might be following St Augustine; 
but his definition of populus makes his meaning plain. Populux 
he defines as a multitude of men joined together in society by' 
an agreement of law, and harmonious fellowship . 3 It is both 
interesting and important to see that St Isidore, whether in- 
tentionally or not, goes back from the position of St Augustine 
to that of Cicero, and makes justice an essential part of the 
nature of the State. ^ 

St Isidore carries out a conception of the same kind in his 
definition of the true king and the sharp contrast he draws 
between him and the tyrant. The king, he says, derives his 
name from his function of ruling, and to rule means to correct : 
if the king does what is right he will keep his name, if he does 
evil he will lose it. St Isidore quotes an old proverb which 
says, “ Thou shalt be king if thou do right ; if not, thou 
shalt not be king," and he defines the chief virtues of a king 
as Justice and Pidas. * With this definition is sharply con- 


1 St Isidore of Seville, F.tytn., xv. 2 : 
41 Oppidum quidam ab oppositions 

murorum dixerunt : alii ab opibus 

recondendis, eo quod sit munitum: 
alii quod sibi in eo conventus habi- 
tantjuin opeui det mutuam contra 
hoBtem. Nam primum homines tarn- 
quam nmji et inermes, nec contra 
beluas prmsidia habebant, nec recep- 
tacula frigoris et caloris, nec ipsi inter 
se homines ab hominibus satis erant 
tuti. Tandem naturali solertia spelun- 
cis sylvestribusque tegumentia tuguria 
sibi et caaas yirgultis aruudinibusque 
contexerunt, quo esset vita tutior, ne 
his, qui nocere possent, aditus asset 


Haec est origo oppidorum, quse quod 
opem darent, idcirco oppida nominata 
dixerunt.” 

8 St Isidore of Seville, Etym., xv. 
2 : 41 Civitas est hominum multitudo 
societ&tis vinculo adunata. 44 

’ St Isidore of Seville, Etym., ix. i : 
“Populus est human® multitudinis, 
juris consensu, et concordi commun- 
ions eooiatus.” 

4 St Isidore of Seville, Etym. , ix. 3 : 
“ Reges a regendo vocati. Sicut enim 
Bacerdos a sacrificando, ita et rex a 
regendo. Non autem regit qui non cor- 
rigit. Recte igitur f aciendo regis nomeu 
tenetur, peccando amittitur. Unde 
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trusted that of the tyrant, the wicked ruler who cruelly 
oppresses his people . 1 He carries out the same conception of 
kingship in greater detail in his ‘ Sentences.’ In one place he 
again says that kings are so called from Tuling, and lose the 
name if they transgress.* In another passage, which we have 
already quoted, he explains that the object for which kings and 
princes were appointed was that the people should be restrained 
from evil and directed to good . 8 The duty of the ruler is 
therefore to set forward justice in truth and reality ; 4 and he 
will be guilty of a very great crime if he appoint unjust judges.* 
And finally, in a chapter already cited, which is often referred 
to in later times, having been embodied by Gratian in the 
Decretum, he maintains that it is a just thing that a prince 
should obey his own laws.® 

It is true that along with these judgments he also maintains 
with St Augustine that evil kings are sent by God as a judgment 
upon evil peoples . 7 We have already quoted his words, and 
have seen that this notion probably assisted in the develop- 
ment of the theory that the ruler was in such a sense the repre- 
sentative of God that he could in no case be resisted. But St 
Isidore himself does not draw this conclusion ; rather he seems 
in the main to hold that the legitimacy of Government is de- 
termined by its character, — that it is only as far as the ruler' 


et spud veteres, tale erst proverbium. 
‘ Rex eris si recte facias, si non facias, 
non eris. 

Regis virtutes prcccipuffi due, 
justitia et pietas. Plus autem in 
regibus laudatur pietas ; nam justitia 
per se severa est.” 

1 St Isidore of Seville, Etym. ix. 3 : 
“Tyranni Grace dicuntur, Iidem 
Latine et reges. Nam apud veteres 
inter regem et tyrannum nulla discretio 
erat : ut, 1 Pan mihi pacis erit, dextram 
tetigisse tyranni.’ Fortes enim reges 
tyranni vocabantur. Nam tiro fortia. 
De quibus Dominus loquitur: ‘Per 
me reges regnant, et tyranni per me 
tenent terrain. ’ Jam poatea in usum 
accidit, tyrannos vocari pesaimos atque 
im proboa reges luxurioste domination!* 


cupiditatem, et crudelissimam domina- 
tionem in [topulie exercentes.” 

* St Isidore of Seville, Sentential, iii. 

IS. 

3 Id., id., iii. 47. See p. 119. 

4 Id., id., iii. 49. 

5 Id., id., iii. 52. 

8 Id., id., iii. 51 : “ Justum ost prin- 
cipem legibus obtemperare suis. Tui*e 
enim jura sua ab omnibus custodienda 
existimet, quando et ipse illis reveren- 
tiam prsbet. Principem legibus teneri 
suis, neque in se posse damnare jura, 
qus in subjectis coDstituunt. Juata 
est enim vocis eorum auctoritas, si, 
quod populis prohibeut, sibi licere non 
patiantur.” Cf. Gratian, Decretum, 
Diet. ix. 2. 

7 Id., id., iii. 48. See p. 151. 
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promotes justice that he is to be looked upon as a true ruler 
at alL 

We have endeavoured in this chapter to put together the 
judgments of the Fathers upon the place of justice in society./ 
We have seen that, with the exception of St Augustine, they 
.seem to show the persistence of the conception that the end 
of the State is the attainment of justice, and that the quality of 
justice is essential to the legitimacy of any organisation of 
'society. We think it is important to observe this, for in some 
measure it seems to counteract that tendency of some of the 
Christian Fathers towards the theory of the absolute Divine 
authority of the monarch, and the consequent obligation of 
unlimited obedience. The truth is, probably, that the Christian 
Fathers had no clearly and completely developed conception of / 
the nature of civil authority. >. One or two principles with 
respect to this were firmly fixed in their minds, but the 
conclusions which might be more or less legitimately derived 
from these principles were undefined, and not generally thought 
out, still less brought into logical coherence with each other. 
They were convinced of the Divine nature of the authority of 
the State, they were convinced that disobedience to that authority 
was in normal cases an offence against God. Some of them drew 
from this the conclusion that all authority, under all circum- 
stances, was from God, and that even an unjust and oppressive 
command of the ruler must be obeyed. ; On the other hand, 
they were for the most part equally clear that the foundation 
and end of civil authority was the attainment of justice, and 
some of them more or less distinctly apprehended, as a con- 
sequence of this principle, that an unjust authority was noi 
authority at allV^fhe great principles which they held were* 
of the profoundest and most permanent significance ; but they 
had not drawn out from them a complete and coherent theory 
of the nature of authority in society. 



CHAPTER XV. 


THE THEORY OF THE RELATION OF CHORCH AND STATE. 

We have endeavoured to recognise something of the complexity 
of the patristic conceptions with regard to the nature of 
authority in the State. We have at least seen that while 
there is in the Fathers a tendency towards a theory of 
absolutism in the ruler, which finds its complete expression 
in St Gregory the Great, there are also other tendencies which 
seem to counteract this. These tendencies may be said to 
centre round the conception of justice, in Bpite of the fact that 
St Augustine’s hold upon this conception is so loose ; for in this 
matter, as in so much of his theology, St Augustine probably 
represents, not the normal, but a somewhat eccentric though 
influential, mode of thought. We think it is correct to say 
that the Fathers tend to think of the principle of justice as of 
something which lies outside the power of the civil authority — 
something which it does not create, and to which it is in some 
measure answerable. We may perhaps justly consider that 
there is some relation between this conception of a principle of 
justice outside the civil order and the gradually developing con- 
sciousness that while the civil order is itself one manifestation 
or expression of the principle of justice, this same principle 
finds expression in another order, the ecclesiastical, which is, 
properly speaking, not so much within the State as parallel to 
it. We find in the Fathers the consciousness that the Church 
has its own laws and principles, its own administrative author- 
ity, which is not at all to be regarded as dependent upon the 
State, but as something which stands beside it and is inde- 
pendent of it ; that the relations between the Church and the 
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State are those of two independent though closely related 
powers, relations which it becomes necessary, as time goes 
by, to understand and define more clearly. 

Before the conversion of Constantine, indeed, there was little 
question about the relation between the State and the Church : 
the Church was not merely separate, but was generally treated 
by the State as an enemy — an enemy which it would be well, 
if possible, to destroy. The Church was a voluntary society 
within the Empire, dependent for every public right that it might 
enjoy upon the grudging consent of the State. Christians asked 
for toleration, and maintained that they could not give up their 
faith and worship at the command of any earthly power ; but 
toleration was all that they asked, and they asked it in the 
name of humanity, and on the ground that their religion, so far 
from being hurtful to the State or to good morals, would rather 
tend to loyalty and good order. The Church was necessarily 
conscious of its independence, but this independence was a 
^ purely spiritual one, and it claimed no rights or properties of a; 
secular kind, except as derived from the sanction and authority! 
of the State. 

The conversion of Constantine and the official Christianisation 
of the Empire brought with them an entirely new set of circum- 
stances ; and the Church had to find its true place in these 
with much difficulty and labour. The change which the con- 
version of the Empire brought about does not seem to have 
been at all clearly recognised at first; at least we have been 
unable to find any source of information as to this in the litera- 
ture of the time. The actual historical circumstances, however, 
gradually compelled men to form some sort of theory of the 
relation of the two societies. The relation of the Church and 
Church law to the civil authorities was gradually defined ; great 
questions were indeed left outstanding, but we feel that at least 
some ofdihe Fathers arrived at certain more or less clearly de- 
fined conceptions of the relations between Church and State. 

We think that, while some of the Fathers use ambiguous 
phrases, there can be no serious doubt that after the conversion 
of Constantine, as much as before it, churchmen did normally 
refuse to recognise any authority of the civil ruler in spiritual 
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matters. Euiinus of Aquileia has preserved in his history a 
report of a speech which Constantine, as he says, made to the 
bishops of the Church assembled in the Council of Nice. 
According to this, report, Constantine recognised very clearly 
the limitations of the imperial authority in relation to Church 
order.' He acknowledges frankly that he has no jurisdiction 
over bishops in spiritual matters, while they have jurisdiction 
over all Christians. 1 ^- A little later than the Council of Nice, 
we find Hosius of Cordova, as quoted by St Athanasius, in spite 
of his close connection with the imperial court, repudiating in 
the most emphatic terms the notion that the emperor had any 
right to interfere in Church affairs. He warns Constantius 
not to intrude into ecclesiastical affairs : (rod had granted to 
him the kingdom, to the churchmen the care of the Church ; he 
should remember that just as any one who should revolt against 
him would disobey God, so if he presumed to draw Church 
affairs under his control he would be guilty of a great fault.* 
Hosius’s tone is very emphatic, much more so than we should 
perhaps have expected from the somewhat servile attitude of 
churchmen like Eusebius of Cassarea, and it would seem to 
indicate the presence of a more general appreciation, at that 
time, of the independence of the Church relatively to the State 
than has been always recognised. If such language could be 
attributed to Constantine, and used by a friend of the court like 

1 Rufinua, Hint. Red., i. 2 : “ Deus of Constantine, but tliat of a Western 
vos constituit sacerdotee, et poteatatem churchman like Rufinua. 
vobis dadit de nobis quoque judi- 9 Hosius of Cordova, letter quoted 
candi, et ideo nos a vobis recte judi- in St Athanasius, ‘ Historia Arianorum,’ 

camur. Vos autem non potestis ab 11 : Mi) rlBti trtaurbv tit tA (HK\ij<Tuur~ 

hominibus judicari. Propter quod Dei T IKB. ■ ,17)5 1 et vtpl toutwi 7JU**' Tfapa- 

aoliua inter vos exspectate judicium, xcAcuoi; ■ aAAd paWov rap’ yp£r <rS 

et vestra jurgia queecumque sunt, ad pirBayt ravra. 2ol SaeiXalav t Bids 

illud divinum reserventur ezameu. ivixrlpirtp • yply rd rys ’Ev/tfrjtrlaj 

Vos etenim nobis a Deo dati estis dii, {rltrrruat. Kal Simp i tt)P ei )v apxh* 

et conveniena non est ut homo judicet hroaXtrrry iyriXtyti rif iiarafapeyty 

Deoa, aed Hie solus, de quo scriptum 6t$, aSrty ti pb xal <rti, tA rrjt 

est: ‘ Deus stetit in sjnagoga deorum : ’Ex* \poiat tit iaurbr Sxxwy, {nrtiBuyos 
in medio autem deos diacemit. ’ ” iyaX^ipart pry fay yirp. ’Ardiorr, yiy- 

How far Rufinus's report is liiator- parrai, rA K altrapot Kalaapi, xoi ra 
ically correct ia a matter on which we ret! BtoC rf Btf. OSri roirvn qpjp tp- 

express no opinion. We cite the pan- x* lv ir\ rijs yys ((tmr, otrt cb rov 

age not to illustrate the standpoint Bvpify ifevriar txnt flaviA »S. 

VOL. I. * K 
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Hosius, we need not perhaps be surprised to find a man of the 
violent temper of Lucifer of Cagliari using language identical in 
sentiment but somewhat more unqualified in tone, in the height 
of the contest of the Athanasian party with the Emperor Con- 
stantins. Without these phrases of Rufinus and Hosius we 
should indeed have hesitated as to the genuineness of the work 
from which we quote. Lucifer indignantly protests that Con- 
stantius is no judge of bishops, but rather should obey them 
and their laws ; and he concludes by saying that the emperor is 
not even a Christian, and appointed by God to rule his people, 
but only a heretic and a persecutor . 1 Lucifer’s tone is like that 
of the spurious letters of Gregory II. in the eighth century : 
we might even imagine ourselves in the early stages of the 
Investiture controversy of the eleventh century. 

Against these passages we must no doubt set certain sayings 
which have a somewhat different character. We have already 
quoted a passage from the writings of St Optatus of Milevis, 
in which we find represented a different attitude towards the 

1 Lucifer of Cagliari, ‘Fro Sancto Moyse- ‘dixeria, Statuam Bupra me 

Athanaaio,’ i. (in Jfigne, Patroi. principem, quomodo et reliquas gentes 

Lat., voL xiii. p. 826)'. "Sed dicia : . . . ' Et subaequitur, cur noluerit 

iato in loco Deo deTotiaaimuH Moyaea alieuigenam fieri principem, ne scilicet 

quumodo aacerdotum fecit mentionem, ad aectam auam traheret alios. Prop- 

aic et judicia. Proba te super nos terea dicit : 1 Ne revocet noa in Aigyp- 

factum judicem, proba ad hoc te turn,’ hoc eat, ad idolorum cultum, 

conatitutum imperatorem, ut nos quasi dicat : Quia eat tu, inquam, qui 

armia tuia ad omnem implendam tibi uaurpaati hanc auctoritatem, quam 

roluntatem amici tui diaboli perdu- tibi Deus non tradidit, et si traderet, et 

ceres ; cum probare non poasia quia inter te eeae permitteret, primo in loco 

praceptum ait tibi, non eolum non Christianum te esse oportuerat, quia 

dominari epiacopia, aed et ita eorum acelua easet alienigenam Dei servos ju- 

obedire atatutia, ut ai subvertere eorum dicare, inimicum religionia domeaticoB 

decreta tentaveria, ai fueris in euperbia Dei. Deinde si fuisseB Chrietianua, et 

cpmprehensua, morte mori jussus sie. te participem cenauiaset Deus aacer- 

Quomodo dicere poteriB, judicare te dotibus fieri ad gerendum populum 

posse de epiacopia, quibua nisi obedieria, ejua, accipe qualem te eaae pneceperit 

jam, quantum apud Deum, mortia in Deuteronomio. * Et erit cum aederit 

poena fueris multatus 1 Cum tree in principatu auo, scribe hoc in libro 

ita sint, tu qui es profanua, ad Dei ante sacerdotes et levitas, et erit cum 

domes ti cos, quare istam aumia in Dei ipso ’ Quid tu hujuemodi habes, niai 

aacerdotum auctoritatem ! Cum etiam omnia contraria, nisi ounota, quae Dei 

ipeos judioes Judeeoa, tunc quando in impugnent domum 1 Primo ea heere- 

lege manebant Dei, ex genere habere ticus, deinde persecutor Dei domeBti- 

permiserit auo, 'Si enim’ inquit corum.” 
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State, and its interference with Church matters. Donatus had 
evidently treated the intervention of the emperor in favour of 
the Catholic party just as Lucifer of Cagliari had treated his 
interference against it, and had indignantly argued that the 
emperor had no right to interfere in Church matters. St Optatus 
urges in reply that the Church is in the empire, not the empire 
in the Church, and seems to treat the attitude of Donatus as 
that of one who set himself over the emperor, while, he urges, 
there is no one over the emperor but (rod . 1 Optatus seems to 
go rather far towards admitting the supremacy of the imperial 
jurisdiction even in Church matters. 

It is natural to conjecture that some such notion lies behind 
that strange phrase of Ambrosiaster, to which we have already 
referred. He calls the king the Vicar of God, and says that 
he has the image of God, and the bishop has that of Christ* 
The phrase is indeed very difficult of interpretation, but it is 
at least possible that it is intended to signify some superiority 
of jurisdiction. 

If, then, we find in some of the Christian writers a very clear 
and explicit declaration of the principle that the State has no 
jurisdiction in Church matters, we must also recognise that 
others tend to a more doubtful position. We may in part ex- 
plain the phrases of the latter as only referring to the power 
of the State to carry out secular penalties for eccelesiastical 
offences: no doubt the Catholic Church, when it invoked the 
arm of the temporal power to put down heretics and schis- 
matics, conceived that its position was secure, — that it was 
for the Church to judge in spiritual matters, for the secular 
power to carry out the consequence of its judgments in 
secular conditions. But actually the policy of persecution 
did tend to make the State the arbitrator between different 
religious parties. At the same time, we do not think there can 
be any doubt as to the normal character of the Church theory 
with regard to its relation to the State. Indeed, the considera- 
tion of the views of these writers is, we think, of importance, 
mainly as preparing us foT the examination of the much more 
complete treatment of the subject in the work of St Ambrose. 
i See p. 148. 1 See p. 148. 
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[ In St Ambrose the theory of the relation between the Church 
and State is more or less clearly defined. He is clear that 
certain rights of the Church are sacred and inviolable, in the 
very nature of things, and in accordance with the nature on 
God's ordinance in the world. He is very clearly conscious that) 
the Church has its own jurisdiction, to which all Christian men 
whatever their rank, are subject, and that the jurisdiction of thej 
State does not extend over any strictly ecclesiastical matters. 

We have already seen that St Ambrose, like all the Fathers, 
recognises the divine character of the civil order of society. 
He insists that the Christian man must render obedience to 
the civil ruler in virtue of his religion : not even the priest 
is to act disrespectfully towards the civil ruler, but, on the 
other hand, if the ruler commits any grave offence, then the 
priest must reprove him. 1 The ministers of the Church have 
jurisdiction over all Christian men, and their jurisdiction ex- 
tends even over the Emperor or other civil ruler. 2 For even 
the Emperor is the son of the Church, subject to its authority, 
to its discipline : no title, St Ambrose says, is more honourable 
than that of son of the Church, — the Emperor is within the 
Church, not over it. 3 0 We find it, therefore, very natural that 
we should hear of St Ambrose exercising the last discipline of 
the Church, even against so pious and orthodox a ruler as the 
great Theodosius. The story of the exclusion of Theodosius 
from the Eucharist is, of course, very familiar, and it is not 
necessary here to detail the circumstances. For the massacre 


1 St Ambrose, Enarr. iu Ps. xxxvii. 

43: “Vide* ergo quia regibus non 
teinere vel a prophetia Dei, vel a 
aacerdotibus faeiendu injuria ait ; si 
lAillu sint graviora peccata, in quibus 
debeant argui : ubi autem peccata 
graviora suet, ibi non videtur a Sacer- 
dote pareeuduin, ut juslia increpatioui- 
bus eorrigantur.” 

* St Ambrose, Ep. xxi. 4 (Ad Valent. 
II.): “Quando audisli, clementiasime 
Imperator, in causa fidei laicos de 
episcopo judicaaae. ... At certe si vel 
Scriptorarum seriem divinarum, vel 
vetera tempora retractamu.% quis eat 


qui abnu&t iu causa fidei, in causa, in- 
quam, fidei episeopos solere de irnpera- 
toribus Christiania, non xnperatores de 
episcopis judicare.” 

3 St Ambrose, Sermo contra Auxen- 
tium, 36 in Ep. xxi. : “ Quod cum 
honorificentia imperatoris dictum nemo 
potest negare. Quid enim honorificen- 
tius, quam ut imperator Ecclesise filius 
esse dicatur t Quod cum dicitur, sine 
peocato dicitur, cum gratia dicitur. Im- 
perator enim intra Eccleaiam, non supra. 
Ecclesiam est; bonus enim imperator 
quserit auxilium Ecclesise non refutat.” 
Contrast with St Optatjus. See p. 148. 
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in Thessalonica Theodosius was responsible, and St Ambrose 
excluded him from attendance at the celebration of the Euch- 
arist. It is perhaps worth while to cite some words from St 
Ambrose’s letter to Theodosius, and to observe the mingled 
deference and firmness with which St Ambrose tells Theo-^ 
dosius that he cannot “ offer the sacrifice ” if he is present . 1 

It may, perhaps, serve to bring out more clearly the signif- 
icance of this event, when we observe that this action was 
not isolated, but that for a much smaller matter, aB we learn 
from a letter to his sister, St Ambrose had been prepared to 
take almost the same action. Certain Christians had burned 
down a synagogue of the Jews, and some monks had burned 
down a church belonging to adherents of the Valentinian 
heresy. Theodosius, very justly, as we should probably think, 
ordered the Christians to rebuild the synagogue, and the 
punishment of the monks. But St Ambrose took another 
view of the matter, and regarded the action of Theodosius 
as being contrary to religion. He wrote him a letter on the 
subject, and then preached on the matter in his presence, and, 
the sermon ended, demanded of Theodosius an assurance that 
he would withdraw the obnoxious order, before he would con- 
sent to celebrate the Eucharist ,. 3 Practically, St Ambrose was 

1 St Ambrose, Ep. li. 13 : “Ego cert e rem : tecum autem aliter agendum, 

in omnibus uliis licet debitor pietati qui tarn dura loqueris. 

tua>, cui ingralus esse non possum, 28. Deinde cum aliquamdiu atarem, 
quam pietatem multi a imperatoribus dico imperatori : Fac me necurum pro 

praeferebam, uni ailrequubam : ego te offerre, absolve animum meuin. 

inquam, causam in te contumaciam Cum b said ere t, annueretque, non tamen 

nullam habeo, eed habeo timoris ; aperte polliceretur, atque ego starem, 

offerre non audeo sacrificium, si dixit se emendaturum rescriptum. 

volueris assistere.' 1 Statim dicere cccpi, ut omnem cogni- 

3 St Ambrose (to his Bister), Ep. xli. tionem tolleret ; ne occasions cognitiouis 
27 : “ Ubi descend!, ait mihi : De nobis comes aliqua Christian os attereret m- 
proposuisti. Respondi: Hoc tractavi, juria. Promisit futurum. Atb illi: 
quod ad utilitatem tuam pertineret. Ago fide tua ; et repetivi. Ago fide tua. 
Tunc ait : He vera de synagoga repar- Age, inquit, fide mea. Etfta ad altare 
anda ab episcopo durius statueram, eed accessi, non aliter accessurus nisi mihi 
emendatum est. Monaehi multa seel era plena promisisset. Et vere tanta ob- 
faciunt. Tunc Tim&eius m agister equi- lationis fuit gratia, ut sentirem eti&m 
turn, et peditum ocepit adversum mona- ipse earn Deo nostro commendatiorem 
chos esse vehementior. Respondi ei : fuisse gratiam, et divinam preesentiam 
Ego cum imper& tore ago, ut oportet ; non defuisse. Omnia itaque ex sen- 
ouia novi quod ha beat Domini timo- tentia gesta sunt,” 
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threatening Theodosius with exclusion from attendance at the 
celebration of the sacrament. . . 

St Ambrose, then, is very clear in his assertion of the prin- 
ciple that the Church exercises jurisdiction over all Christian 
men, even the most exalted — even over the chief of the State.'* 
And at the same time (he asserts, with equal emphasis, the 
principle that in religious matters the civil magistrate has 
no authority over ecclesiastics. We have cited one of the 
emphatic passages in which St Ambrose asserts that in mat- 
ters of faith the layman has no jurisdiction over the priest . 1 
He evidently traces this rule to the divine law, and that law, 
he urges, is greater than the imperial ; 2 but he also urges that 
the principle has been admitted by the imperial legislation. 
In the letter from which we have just cited St Ambrose urges 
this point with great persistence. He had been requested to 
appear before the Imperial Court, and he refuses to comply, 
on the ground that this was an infringement of a law of 
Valentinian I.®>) We do not propose to enter into the history 
of ecclesiastical exemption from secular jurisdiction, a sub- 
ject of formidable complexity, but it is necessary to observe 
it as illustrating the development of the position of the 
Church as being, within its own sphere, independent of the 
State. 

It is not only in relation to the jurisdiction of the Church 
over the laity in spiritual matters, and its independence 

1 See p. 180, note 2. ordinis eum judicare debere, qui nec 

• St Ambrose, Ep. xxi. 10 (Ad munere iinpar sit, nec jure diasimilis ; 
Valeut. II.) : "Ecce, imperator, legem luce enim verba reacripti sunt, hoc est, 
tuarn jam ex parte rescind is : sed sacerdotes de sacerdotibua voluit judi- 
utinam non ex parte, sed iu universum ! care. Quine tiam Bi alias quoque ar- 
legem enim tuam nollem esse supra Dei guoretur episcopus, et morum esset 
legem. Dei lex nos docuit quid aequa- examinanda causa, etiam h®c voluit 
mur, * human ai leges hoc docere non ad episcopate judicium pertinere. . . . 
posBunt.” 5. Eris Deo favente, etiam senectutis 

3 St Ambrose, Ep. xxi. 2 (Ad maturitate provectior, et tunc de hoc 
Valent. II.) : “ Cui rei reapondeo, ut censebis qualis ille episcopus ait, qui 
arbitror, competenter. Nec quisquam laicis jus sacerdotale substernit. Pater 
contumacem judicare me debet, cum tuus, Deo favente, vir m&turioria aevi, 
hoc asseram, quod augustec memoriie dicebat : non est meum judicare inter 
pater tuus non solum sermone re- episcopos ; tua nunc dicit demen tia. 
spondit, sed etiam legibus suia sanxit. Ego debeo judicare. . . . H 
In causa fidei vel ecclesiastici alicujus 
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of the civil ruler in all such matters, that we can recognise 
in St Ambrose the sense of the existence of a power and 
law which is altogether outside of the sphere of the civil 
ruler. We can see in his writings the beginning of the im- 
portance of those questions with regard to Church property, 
round which so much of the controversies of later times turned. 
We have fortunately a tolerably full account in St Ambrose’s 
own writings of the position he took up, when the emperor 
wished to insist on his giving up one or more of the churches 
in his diocese for the use of the Arians. In a letter to his 
sister he gives an account of the discussion between himself 
and the officials sent to demand this. They insisted that 
he should acquiesce promptly, for the emperor was within 
his rights, for all things were in his power, (jle replied that 
if the emperor were to demand his private property, he would 
not refuse it ; but those tilings which were divina were not 
subject to the imperial power. Further on, however, he 
qualifies this statement by urging that the emperor cannot 
lawfully seize a private house, much less the house of God. 
When he is again urged to surrender a church, he replies that 
it is neither lawful for him to surrender it nor for the emperor 
to accept it. The emperor, if he wishes to reign long, must be 
subject to God, and obey the rule to give to Caesar what is 
Caesar’s and to God what is God’s. Palaces belong to the em- 
peror, churches to the priest, and he cannot surrender a church . 1 

1 Ep. xx. 8 : “ Convenior ipae a com- auferendam ? Allegatur imperatori 
itibua et tribunis, ut basilica) fie ret i ice re omnia, ipsiua esse uni versa, 
matura, traditio, dicentibus impera- Kespondeo, noli fce gravare, Imperator, 
torem jure suo uti, eo quod in potes- ut putcs te in ea, qum divina sunt, nu- 
tate ejus essent omnia. Respondi, si periale aliquod jus habere. Noli te ex- 
a me peteret, quod meum eat, id est, tollere, sed si vis diutius imperare, esto 
fundum meum, argentum meum, quid* Deo subditus. Scriptum est, quss Dei 
vis hujusmodi meum, me non refraga- Deo, quse Cessans, Csesari. Ad impera- 
turum ; quamquam omnia quse mui torem palatia pertinent, ad aacerdotem 
sunt, essent pauperum : verum ea quae Ecclesia. Publico rum tibi mccnium 
sunt divina, impera torise potestati non jus commisaum est, non Bacrorum. . . . 
ease subjecta. ... 22. Tradere basilicam non possum 

10. Mandatur denique : Trade bas- sed pugnare non debeo. . . . 
ilicam. Kespondeo : Nec mihi fas est 23. Si heec tyrannidis videntur, 
tradere, nec tibi accipere, Imperator, habeo arma, Bed in Christi nomine ; 
expedit. Domum privati nullo potes habeo offerendi mei corporis potest - 
jure temerare, domum Dei existimas a tern. Quid moraretur ferire, si tyran* 
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In the public discourse which St Ambrose delivered upon 
the same subject he repeats the same observations, but also 
throws some further light upon the question of what he 
understood to be the Church property, which was sacred to 
God. protests his habitual respect for the emperor, but 
the demand for a church he cannot comply with. But, he adds, 
the lands of the Church pay tribute to the emperor; and if the 
emperor wishes to take these, he will not resist . 1 Evidently 
he draws a distinction between the churches and other ecclesi- 
astical property. The distinction is one of some importance 
with regard to later developments of the relation of the State 
to Church property. 

St Ambrose, then, is clear that there are distinct limitations 
to the imperial authority when the emperor comes into relation 
with religious matters. The Church has its own position and 
authority, which is independent of that of the State. We 
think that it is not unreasonable to judge that there was some 
relation between these clear convictions of St Ambrose and that 
tendency which we have already observed in him to limit the 
absolute authority of the civil ruler, even in secular matters — 
at least, to conceive of his authority as limited by the principle 
of justice, and perhaps as limited by the laws of the State. J 

In the latter part of the fifth century the question of the 
relation between the authority of the State and that of the 
Church is discussed very fully, especially in the letters and 
treatises of Pope Gelasius I. ; and these not only show us how 
clearly the question was then apprehended, but also lay the 
foundations on which the theory of the ninth century was 
based. It is true that these discussions and definitions 

mim pytaret * Veteri jure a sacerdoti- cedere : suppliers me libenter oSerre, 
bus donate impena, non usurps : et nec metuere qua: parantur. . . . 
vulgo dici i quod imperatorea sacer- S3. Agri Eoelesia solvunt trib- 
dotium magis eptaverunt, quam im- utum : si agros desiderat imperator, 
perium sacerdotes. . . . Addidi quia potestatem habet vindicandorum ; nemo 
numquam sacerdotes tyranni fuerunt, nostrum intervenit. Potest pauperibus 
•ed tyrannos sspe sunt passi." collatio populi red un dare: non faciant 

1 St Ambrose, Sermo contra Auxen- de agris invidiam, toliant eoa, si libitum 
tium, in Ep. xxi. : “ Scitis et vos ipsi est im pars tori : non dono sed non 
quod imperatoribus soleam defarre non nego.” 
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go to establish a theory of a strict dualism in so ciety, and 
they are not therefore in accord with the tendency of those 
mediaeval thinkers who thought of society as organised under 
the terms of a complete unity. The development of the theory 
of unity in society is one of the most important of the move- 
ments which we shall have to study, — one of the most inter- 
esting aspects of mediaeval political theory : we are at the same 
time not certain whether its historical significance haB not 
been to some extent exaggerated, — whether scholars have not 
sometimes mistaken the formal or superficial tendencies of 
mediaeval political thought for the fundamental. We are not 
quite sure whether the real importance of the conception of an 
absolute or formal unity in society, either in mediaeval or in 
modern political theory, is quite what some may imagine. But 
this is a subject about which we shall have more to say in later 
volumes. The discussions and definitions of the fifth century 
belong to a stage in the development of political theory when 
the conception of dualism in society was taking shape and mak- 
ing itself felt as of importance in practical administration : we 
can at the same time recognise in them some of the elements 
out of which, in later times, the theory of the complete unity 
of society was to be constructed. 

The historical circumstances which produced the literature 
which we have now to examine were of a highly complex kind. 
The Council of Chalcedon had tried to end the disputes of the 
Alexandrian and Antiochene schools in the Church by a defin- 
ition of the doctrine of the union of the human and divine 
natures in our Lord, which was intended equally to condemn 
the extreme or so-called monophysite tendency of the Alex- 
andrian and the extreme or so-called Nestorian tendency of the 
Antiochene school. In the main, while its decisions resulted 
in the separation from the Church of a certain number of ex- 
tremists at each end, the decisions of Chalcedon did conclude 
the historical settlement of the terms of the faith of the Church 
with regard to our Lord's nature. But it was more than two 
centuries before the disputes on the subject in the Church were 
set at rest The monophysite tendency was so strong, especially 
in Egypt, that in 482 the Emperor Zeno, with the advice ap- 
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parently of Acacius, Patriarch of Constantinople, issued a state- 
ment known to us as the “Henoticon,” in which he tried to 
state the doctrine of our Lord’s nature in such a way as to 
conciliate the Egyptians. In the West, however, and notably 
by the Bishops of Rome, these proceedings were looked upon 
with the greatest disfavour, and Felix II. finally anathematised 
Acacius. It is not clear that Felix or his successor, Gelasius I., 
actually excommunicated either Zeno or any of the other em- 
perors who remained in communion with Acacius, and with 
Peter, the Patriarch of Alexandria; but practically all com- 
munion with those who held to Acacius was broken off, and 
the Emperors and the Bishop of Rome found themselves in 
formal opposition to each other. 

The circumstances of the time were no doubt favourable 
to the development of an independent attitude in the Western 
Church, for this was the period during which the Gothic invasions 
and occupation had practically destroyed all the power of the 
Byzantine emperor in Italy. This may perhaps partly explain j 
the confidence of the tone adopted by the bishops of Home to- J 1 
wards the emperors, though it would be a mistake to think that , 1 
such an attitude towards the civil ruler was unprecedented : wet 
have indeed seen something of the same kind in the case or 
St Ambrose. 

theory of Felix TT. and Oplasiun-P with regard to the relations 
of the Church and the emperor before we discuss their formal 
definitions on this subject. They both assert with great, 
emphasis the subordination -even nfjthe emperor to the Church 
in spiritual matters. -Felix exhorts Zeno to remember that it is 
well for him if he strive to submit his royal will to the priests 
of Christ: when the things concerning God are in question, 
the king should learn rather than presume to teach . 1 In 

1 Felix II. t Ep. viii. 6 : “ Certuxn eat Eccleeise formam sequi, non huic hu* 
enim, lioc rebus vestris ease Balutare, manitus sequenda jura prafigere, neque 
ut cum de cauais Dei agitur, et juxta ejua Banctionibua velle dominari, cui 
ipeius constitutum regiam voluntatem Deus voluit clementiam tuam pi® de- 
■acerdotibuB Christi atudeatia subdere, votionia colls submitter© : ne duzn men- 
non praferre, et sacrosancta per eorum sura cceleatis* dispoai tio nia exceditur 
pnesulea discere potius quam dooere. eatur in contumeliatn duponentu.' 1 
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the tenth letter of Pope Gelasius the same thing is said, with 
perhaps a little additional precision and a special assertion of 
the authority of the apostolic see. The secular power should 
learn, not judge, of divine things from the bishops, and specially 
from the Vicar of St Peter: not even the most powerful of 
Christian rulers of the world may draw such things into his 
hands . 1 The subject is drawn out in greater detail in the first 
letter attributed to Gelasius, a letter thought to have been 
written by him in the name of Pope Felix II. to the Eastern 
bishops. The emperor has no authority, Gelasius urges, to 
consider the cause of an ecclesiastic or to receive him to com- 
munion : this is contrary to all church order. The emperor is 1 
t he son, not the raler, gf the Church : God gave the authority of 
ruler in His Church to bishops and priests, not to secular rulers 
or to the civil law. The emperor has indeed received his 
authority from God, and should therefore not set himself 
against the divine order . 2 


1 Gelasiuu I., Ep. x. 9 : “ Si quantum 
ad religionem pertinet, non nisi apoatuli- 
cbb sedi juxta canoneB debetur Bumma 
judicii totiuB ; si quantum ad saeculi 
potestatem, ilia a puntificibua et pree- 
cipue a be&ti Petri vicario debet cog- 
nosce re, qua? divina sunt, non ipsa 
eadem judicare. Nec aibi hoc quis- 
quam potentiBSYmua sajcub, qui tameu 
ChriatianuB est, vindicare pnes umit, 
nisi religionem forsitan perscquens. > ’ 

2 Gelasius I-, Ep. i. 10, Ad Epis- 
copos Orien tales : “An imperator 
ilium discussit atque suscepit ? Con- 
stat interim ilium ecclesiasticis regulis 
non receptum: ab ecclesiastics igitur 
regula receptio ejua omnis aliena est. 
Quod si dixeris ; * Sed imperator 

catholicua est ' ; salva pace ipsius 
dixerimue, filius est, hod prcesul Ec- 
clesus : quod ad religionem competit, 
discere ei convenit non docere ; babet 
privilegia poteatatis su®, qu® ad minis- 
trandis publicis rebus divinitus con- 
eecutus est; et ejus beneficiis non 
ingratue contra dispooitionem ccelestis 
ordinia nil usurped Ad s&cerdotes 
eaim Deus voluit, qua Ecclesi® dis- 


ponenda sunt, pertinere, non ad eaculi 
potestates ; quae si fideles sunt, Ecclesi® 
sum et sacerdotibus voluit esse sub- 
jected Non sibi vindicet alienum jus, 
et ministeriuin, quod altero depute turn 
est ; ne contra eum tendat abrupte, a 
quo omnia constituta sunt, et contra 
illiuB beneficia pugnare videatur, a quo 
propriam couBecutuB est poteatatem. 
Non le gibus publicis, non a potestatibvs 
ansculi, sed a pontificibus et sacerdotibus 
omuipotens Do us Christiana; religion is 
doimnos et sacurdotes voluit ordinuri, 
et discuti recipique de errore remean tes. 
Imperatoree Clirisliam subdere debet it 
exsecutiones suas ecclesiasticis pncsul- 
ibuB, non praeferre. Nulla ergo nec 
certa diacussio est, nec manere potest 
iata Husoeptio ejus, queui Ecclesft suis 
legibus nec ordine competent! nec dis- 
cussit omniuo nec communion i res- 
tituit. Ideoque potius errori ejus 
communicavit Acacius catiiolicatuque 
fidem ei prostituit, quam ilium ad coin- 
munionem catholicam revocavit ; cujua 
enim non est ordinata receptio, aequitur 
ut in errore permanaerit.” 
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As we have said, we do not find in these letters any trace of 
a definite or explicit excommunication of the emperor ; but it 
is evident from them that they do not look upon the emperor as 
in any way exempt from the operation of such general discip- 
linary measures as they had taken. Felix II. seems to put 
before the Emperor Zeno the choice between communion with 
St Peter or with Peter of Alexandria ; 1 and while Gelasius I. 
expresses himself in courteous and friendly terms, and re- 
pudiates the notion that he has condemned the emperor, yet 
we think that his phrases practically mean that communion 
with the excommunicate separates the emperor from the Soman 
Church . 2 

The attitude of Felix and Gelasius towards the emperor is 
courteous, and even deferential, but it is at the same time 
quite firm. It is clear that while they were reluctant to break 
with the emperor, to have an open quarrel with him, they had 
no hesitation in resisting him. It is, in this connection, there- 
fore, very interesting to find that we have in one of the letters 
of Gelasius perhaps the first example of a regular enumeration 
of occasions on which churchmen had, as he thinks, been com- 
pelled to reeist and reprove the secular ruler. Gelasius begins 
by referring to the rebuke of David by the prophet Nathan, 
and then mentions the public separation of Theodosius from 
the communion of the Church by St Ambrose, the rebuke of 
Theodosius the younger by St Leo, the action of Pope Hilary 

1 Felix II., Ep. viii. 2 : " UDde tare curaverim ? Decessores mei sacer- 
quoniam adhortationem roearn duxistis dotes, qui prfflvarieatoribus se communi- 
oneroBam, in vestro relinquo delibem- casse propria voce confeari rant, a 
tionis arbitrio, utrum beati apoatoli communione apostolica aubmoverunt. 
Petri an Alexandrini Petri cuiquam ait Si iati placet ee miscere damnatis, nobis 
eiigenda communio." non potest imputari ; si ab eis relit 

1 (Telasius I., Ep. x. 2 ; “ Quid eibi abscedere, tanto magis a nobis non 
vult autem, quod dixerit imperator, a potest esse damnatus, ssd potius ad 
nobis se *irreligiose damnatum, cum gratiam sincer® communionis admissus 
super bac parte et decessor meus non Ad senatum vero pertinet Romanum, 
solum mini ma nomen ejus attigerit, sed ut memor fidei, quam a parentibus se 
insuper quando princdpia adeptus regia suBCepisse meminit, contagia vitet com- 
potestatis exseruit, in ejus se reecripsit munionls extern®, ne a communione 
imperii promotione gaudere : et ego hujus sedis apostolic;; quod absit, red- 
nulla ipsius unquam scrip ta percipiens, datur extern us." 

honorificis eum, ut nostis, litteris salu- 
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against the Emperor Anthemius, and of Pope Simplicius and 
Pope Felix against the usurper Basiliscus and the legitimate 
Emperor Zeno . 1 This enumeration of cases in which the 
authority of the Church had dealt with and rebuked the 
heads of the civil government serves to furnish us with an 
interesting view of the circumstances out of which arose the 
growing consciousness of the existence of an authority in the 
Church independent of, and in its own sphere superior to, that 
of the State. 

We may again note that Pope Gelasius was concerned not 
only to assert the authority of the Church in all spiritual 
matters, but also to establish the principle that the civil 
power had no jurisdiction over ecclesiastical persons, at least 
in spiritual matters. We have a letter in which he indig- 
nantly protests to the Eastern bishops against their suffering 
ecclesiastical persons to be tried by secular authorities.* We 

1 Gelaaiun I., Ep. xxvi. 11 -. “ Nathan auctoritate libera siepius increpaeae 
propheta palam publiceque in facie regi noacuutur j flectique potuiaeet, nisi 
David et commifisum pronuntiavit er* Conatantinopolitani prtesulis accender- 
rorem, etipaumcommiaaiaaenon tacuit, etur inatinctu, qui particeps extern® 
et confeaaione correctuin conaequenter coramunionis effectua, necesaario, in 
absolvit. Beat® memriic Atnbroaiua, quod inciderat, jam fovebat, malens in 
Mediolanenaia aacerdoa ecclesi®, ma- sufe pnevaricationis obatinatione per- 
jorem Theodoaium imperatorem a com- siatere, quam curandus ad aalubria 
munione publice palamque auapendit, remeare, aicut ipae rerum probavit 
atque ad poenitentiaui redegit regiam eventua." For a diacusaion of the 
poteatatem. Beat® memori® papa authenticity of this passage, we would 
Leo, Gicut legitur, imperatorem Theo- refer to Thiel’s Preface to bis edition 
dosium juniorem Epheaino latrocinio of tixes-.e letters. 

libere coarguit excedentem. Sanctae 3 Gelaaius I., Ep. xxvii. 8: “Cur 
memori® quoque papa Hilariua Anth- igitur eompaaai non estia tantis fratii- 
emium imperatorem, quum Philotheua bua veatriB. Cur non adiistia imper- 
Macedouianua ejus familiaritate sufful- atorem ? Cur non Eccleaias cauaam et 
tua diversarum conciliabula nova sec- sacerdotii miaerabilem decolorationexjx 
tarum in Urbem vellet inducere, apud continuatia voeibus dedevistia b alle- 
beatum Petrum apostolum palam, ne id gantes ; numquam de pontificibua nisi 
fieret, clara voce conatrinxit in tautum, Eccleaiam judicasae ; non ease human- 
ut non ea faciecda cum iuterpoaitione arum legum de talibua ferre aenten- 
aacramenti idem promitteret imperator. tiam abaque Ecclesi® principaliter 
Sanct® memorise nihilominus papa conatitutiB pontificibuB : obaequi aolere 
Simplicius, et post eum aanctaa me- principes Chriatianoa decretia Ecclesi®, 
moris papa Felix, non aolum Baailiacum non auam prsponere poteatatem, epU- 
tyrannum, aed etiam imperatorem copia caput aubdere principem aolitum, 
Zenonem pro iiadem ipais exceaaibua non de eorum capitibus judicare.” 
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are not prepared to express a definite judgment upon the 
extent of the immunity which Pope Gelasius claims for ecclesi- 
astics : it is enough for our purpose to observe how vigorously 
he repudiates the idea of the State having any authority over 
them, in matters, at any rate, belonging to the Church. 

The theory of the relation of the two authorities, the 
Church and the State, is definitely set out in the fourth 
Tractate and the twelfth letter of Pope Gelasius. Together 
these furnish us with a statement of the actual spheres of 
the two powers, amL,also with some explanation of the cause 
of their separation. \JBefore the coming of Christ, Gelasius says, 
there were some who were justly and legitimately both kings and 
priests, such as Melchizedek ; and Satan imitated this among 
the unbelievers, — hence it was that the pagan emperors held 
the office of Pontifex Maximus. The true and perfect king 
and priest was Christ Himself, and in that sense in which His 
people are partakers of His nature they may be said to be a 
royal and priestly race.\/feut Christ, knowing the weakness of' 
human nature, and careful for the welfare of His people, separ- 
ated the two offices, giving to each its peculiar functions and 
duties. Thus the Christian emperor needs the ecclesiastic for 
the attainment of eternal life, and the ecclesiastic depends upon 
the government of the emperor in temporal things . 1 There 

1 Gelasius I., Tractatua iv. 11: turn eBt eumdem regem atque ponti- 
“Qucxlai haec tentare formidant, nee ficem, ultra sibi nec imperator ponti- 
ad sure pertinere cognoscunt modulum ficia nomen impoauit, Dec pontifex regale 
potestatis, cui tantum de humanis rebus fastigium vindicavit : (quamvis enim 
judicare permisBum est, non etiani pnu- membra ipsius, id eBt, veri regia atque 
ease divinia ; quomodo de his, per quoa pontificiB, secundum participationem 
divina ministrantur, judicare prso- natural magnifies utrumque in sacra 
summit 1 Fuerint hsc ante adventum generositate sumpsiase dicantur, ut 
Ghriati, ut quidam figuraliter, adbuc simul regale genus et sacerdotale sub- 
tamed in camalibuB actionibua con- Blatant) : quoniam Chriatue memor 
stituti, pariter reges exsisterent et fragilitatis humanee, quod auorum 
pariter sacerdotes, quod sanctum Mel- ealuti congrueret, diepenaatione mag- 
chiaedech fuisae sacra prudit hiatoria. nifica temperavit, sic actionibus propriis 
Quod in auia quoque diabolua imitatus dignitatibusque distinctia officia potes- 
est, utpote qui semper quae divino tates utriusque discrevit, suos volens 
cultui convenirent sibimet tyrannico medicinali humQitate salvari, non hu- 
spiritu vindicare contendit, ut pagani mana superbia rursus intercipi : ut et 
imperatores iidem et maximi pontifices Christiani impera tores pro aetema vita 
dioerentur. Sed quum ad verurn yen- pontificibue indjgerent, et pontifices pro 
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are, then, two authorities by which chiefly the world is ruled, 
the sacred authority of the prelates and the royal power; 
but the burden laid upon the priests is the heavier, for they 
will have to give account in the divine judgment, even for the 
kings of men : thus it is that the emperor looks to them for 
the means of his salvation, and submits to them and to their 
judgment in sacred matters. Vfllie authority of the emperor is 
derived from the divine order, and the rulers of religion obey 
his laws: he should therefore the more zealously obey them. 
If the bishop is silent when he ought to speak for the divine 
religion he will run great danger, and so also will he who 
contemns this authority instead of obeying it. If the faithful 
owe obedience to all priests, how much more do they owe it to 
the bishop of that see which God has set over all priests . 1 

The most important points in these definitions of the char- 
acter and relation of the two powers are, first, the dogmatic 
statement and careful explanation of the fact that in Christian 

temporalium cursu rerum imperialibus ab eiseausos tuic Ralutia exspcctnK, inquc 
diapositionibua uterentur : quatenus uumendia cccleatibua sacramentis eisque 
epiritalia actio a carnalibus diataret in- ut competit dieponendis, subdi te 
cursibua, et ‘ Deo inilitans minime se debere cognoscia religionia ordine potiuB 
uegotiis Sfccularibua implicaret,' ac quam prieesae, itaque inter Liec ex il. 
viciesim non illc rebus divinia prasaidere lorum te pendere judicio, non illoa ad 
videretur, qui eeaet neguliis arecularibua tuain velle redigi voluntatem. Si enim 
implicatus : ut et modestia utriuaque quantum ad ordinem pertinet publics 
ordiniB curaretur, ne eitolleretur disciplinse, cognoacentes imperium tibi 
utroque auffultua, et competent quali- aupema dispositions collatum, legibua 
tatibua actionum special iter profeaaio luia ipai quoque parent religionia anti- 
aptaretur.” ititea, ue vel in rebus mundnnia exclusoo 

1 Gelaaiua I., Ep. xii. 2 : “ Pietatem videantur obviare aententitc ; quo, oro 
tuam precor, ne arrogautiam judices te, decet affectu eia obedire, qui prse- 
divinje ratiouis officium. Absit, qua»o, rogandis venerabilibua aunt attributi 
a Romano principe, ut iutimatam Buis uiysteriis? Proinde Bicut non leve dis- 
aenaibua veritatem arbitretur injuriam. crimen incumbit pontificibus, siluisse 
Duo quippe aunt, imperator auguste, pro divinitatia cultu, quod congruit ; its 
quibua principaliter mundua hie hia, quod abait, non mediocre periculum 
regitur : auctoritaa aacrata pontificum, est, qui, quum parere debeant, deB- 
et regalia potestas. In quibua tanto piciunt. Et Bi cunctia generaliter aac- 
graviua est pondua sacerdotum, quanto erdotibus recte divina tractantibuB 
etiam pro ipaia regibua hominum in fidelium conrenit corda aubmitti, 
divino reddituri aunt examine rationem. quanto potiuB eediB illiue prsesuli con- 
Nosti enim, fili clementiasime, quod Bensue eet adhibendus, quern cunctia 
licet prsaideaa humano generi digni- aacerdotibuB et Divinitaa sunima voluit 
tate, rerum tamen prmaulibuB divin- prseeminere, et Bubaequens Ecclesis 
arum derotue qplla aubmittia, atque generalis jugiter pietaB celebravit ! ” 
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society the spiritual and the temporal powers are intrusted to 
two different orders, each drawing its authority from God, each 
supreme in its own sphere'/ and independent, within its own 
sphere, of the otheip vW e shall have frequent occasion in later 
chapters to observe the importance of this conception of a two- 
fold authority in society — this attempt to divide the whole field 
of human activity into two separate parts, and to establish an 
independent authority for each part. We shall see how the 
ninth-century writers in particular take these statements as the 
normal expression of their own position, and we shall have to 
consider how this is related to the theory of the later Middle 
Ages. (But. secondly, it is necessary to observe that Gelasius 
is also conscious of the fact that while these two authorities are 
each independent of the other, and supreme in their own spheres, 
they are also dependent upon each other, and cannot avoid 
relations with each other j so that while each is supreme in its 
own sphere, each is also subordinate in relation to the other 
sphere. The king is subject to the bishop in spiritual matters, 
the bishop to the king in temporal matters. Gelasius is con- 
scious of the fact that no division between the two powers can 
be complete — that we are compelled to recognise the fact that 
each has, in certain relations, authority over the other ; and, 
more than this, we may say that Gelasius perhaps feels that the 
question which is the greater of the two cannot be wholly 
avoided. He restricts himself, indeed, to arguing that the 
burden laid upon the ecclesiastics is the heavier ; but we can 
see in his words the beginning of a tendency whose ultimate 
development we shall have to trace in the scholastic writers. 
The definitely dualistic theory of authority in society has 
rarely been more clearly set out than by Gelasius, but his 
definitions show us the difficulties with which that theory 
has constantly to contend^ 

In tht Fathers, then, we see clearly the first development of 
those difficult questions concerning the relations of the temporal 
and spiritual authorities in society, round which so much of medi- 
aeval political theory was to take shape. There can, we think, 
be little doubt that in the end nothing contributed so much to 
emancipate the judgment of theologians from the tendency to 
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recognise an absolute authority in the monarch, aB the clearly 
felt necessity of defending the independence o i the Church/ 
It was this, probably more than any other single cause, which 
compelled the ecclesiastical thinkers to analyse again, and more 
completely, the source and character of civil authority. There 
is, indeed, in the Fathers little trace of any very direct 
connection between the general course of political theory and 
these questions of the relations of Church and State/ though 
it is noteworthy that St Ambrose, who is the first careful 
exponent of the independence of the Church, is also that 
one of the Fathers who seems most conscious of the limita- 
tions of the imperial authority even in secular matters. But 
we think that it is very necessary to take account of the 
patristic theory of the relations of Church and State ; for, 
however little they may have anticipated the ultimate signif- 
icance of these questions, we, when we look back from the 
standpoint of the ninth century or of the later Middle Ages, 
can see that here are the beginnings of one pf the most 
important elements of the later political theory. | 
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PART IV. 


THE POLITICAL THEORY OF THE NINTH CENTURY. 


CHAPTER XVI. 

NATURAL EQUALITY AND SLAVERY. 

We have examined the history of the political theory of the 
ancient world in its last stages, and the modifications intro- 
duced into this theory by Christianity. It is, we think, 
necessary for the proper understanding of the course of 
political theory to keep very clearly before us the fact that 
the political theory of the Fathers is that of the ancient world, 
that the modifications introduced by Christianity are to be 
regarded rather as modifications of detail than as completely 
or fundamentally changing the conceptions which were already 
current. Unless we are entirely mistaken, the Fathers take 
the framework of their political theory whole and ready-made 
from their predecessors and contemporaries, and do but fit into 
this framework such conceptions as are to be regarded as in 
some sense peculiar to themselves. As we have endeavoured 
to show, their peculiar conceptions are, except in regard 
to two subjects, not very important in character. * The two 
exceptions to this general principle are to be found, first, in 
the turn they give to the theory of the sacred character of 
government, and, second, in their development of the relation 
between the temporal or civil and the religious or ecclesiastical 
powers in society. Here, indeed, they present to us the be- 
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ginnings of modes of thought of the greatest historical sig- 
nificance, — modes of thought whose development and modifica- 
tions we shall have to trace in considerable detail. 

The Christian Fathers cannot be regarded aB political phil- 
osophers, but their theory is constantly and organically related 
to a system of political thought which, whatever its merits 
or truth, may be regarded as a philosophical system, the system 
which centres in the theory of natural law and the contrast 
between the conventional and the natural state. The Fathers 
accept these theories, and, as we have endeavoured to Bhow, it 
is only in relation to these that their own conceptions become 
intelligible. 

When we pass to the political theory of the ninth century, 
we find ourselves in an atmosphere wholly different. The 
elements of public life are altered, the conceptions which 
dominate men’s minds are in some most important respects 
new and strange; we can never forget that the barbarians 
have overthrown the old civilisation of the West. They may 
sometimes deck themselves in the trappings of the old world, 
they are glad to use old names and to claim the titles of ancient 
offices, but the world has changed. St Gregory the Great 
or St Augustine may have been very different men from the 
Boman citizens of the Bepublic or the Early Empire, but still 
they were primarily Romans, members of the ancient common- 
wealth, sharers in the ancient culture, while the greatest 
ecclesiastics of the ninth century, Alcuin, Hincmar of Rheims, 
or Hrabanus Maurus, are at bottom men of the new Teutonic 
tradition, also no doubt the heirs of what had survived of the 
culture of the ancient world, but still primarily men of the 
new world. What is true even of the great ecclesiastics is 
still more obviously true of the greatest laymen. The great 
Charles himself may be the “ Augustus," the great and “ peace- 
able” emperor; but he is really the head of the Franks, the 
representative, the repository of the tradition of the greatest 
and most powerful of the new Teutonic races ; a great man , a 
great ruler, but still a barbarian. 

And the new world is governed by new traditions, new con- 
ceptions of life and of law, of the meaning and character of 
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the social organisation. Not indeed that there is as yet much 
new theory — the time for that has not yet come — but new tradi- 
tions, new customs, a new sense of the relations between the 
different members of the State, these meet us at every turn. 
The world in which we find ourselves in the ninth century is 
a new world, is indeed the world as we know it now, for it 
cannot be seriously pretended that between the ninth century 
and the twentieth there is such interruption of continuity even 
as there is between the sixth century and the ninth. When 
we study the Carolingian writers, we feel at once that we are 
studying the writings of men whose tradition of society and 
government is that out of which our own has directly and 
immediately grown. And yet there are in the social and 
political theory of the ninth century older elements. There 
is a great gulf between the Teutonic societies of the Middle 
Ages and the ancient empire, but there are many relations, 
many traditions which have been carried over from the one 
to the other. The new society has its own distinctive tradi- 
tions, its own individual characteristics ; but the men who give 
expression to these, the articulate representatives of the new 
society in literature, have inherited from the past traditions 
and theories which profoundly influence the new society : they 
have inherited a framework of political theory into which, in 
the end, they will fit their own independent political and 
social conceptions. The ninth-century writers are Teutonic 
politicians, but they are obviously also the disciples of the 
Western Fathers. Indeed they are always trying to bring 
their own conceptions into harmony with the theories of the 
Fathers. They seem instinctively to recognise the fact that they 
have no formal theory of their own, and constantly fall back 
upon the Fathers, St Ambrose, St Augustine, St Galasius, 
St Gregory, or St Isidore, to find a reasoned expression of 
their own convictions. 

At the same time, their own conceptions are often very 
different from those of the Fathers, and it is largely to this 
cause that we may attribute that appearance of incoherence, 
or even self-contradictoriness, which is perhaps the first char- 
acteristic which we notice when we study this literature. The 
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truth is, that some centuries were still to pass before, in the 
hands of the scholastic writers, the Teutonic traditions and 
the general principles of the political theory of the Fathers 
and the Roman Jurists were to be reduced to one coherent 
whole. 

The Fathers, as we have said, may not be political philos- 
ophers, but in reading them we feel the presence of a great 
framework of political theory to which even their most incidental 
phrases are related. The Schoolmen of the twelfth and thirteenth 
centuries in their turn produced a complete system of political 
theory by which we may again interpret even the most para- 
doxical of their phrases. But the writers of the ninth century 
are neither original political philosophers nor are they as yet 
fully conscious of the nature of the theory which lay behind 
the phrases of the Fathers. They are interested in, they are 
indeed profoundly concerned with, the solution of the in- 
numerable difficulties which presented themselves to the new 
civilisation of Europe ; they are full of interest, and often 
exhibit a considerable analytical power in dealing with such 
questions as the nature of the royal power, the relation of 
the civil power to the ecclesiastical, the nature of the origin 
and authority of law, and they eagerly lay hold of any straw 
of traditional authority, or explanation, in the Fathers, or in the 
remains of the ancient jurisprudence, which may assist them 
in the practical solution of their difficulties. But they do not go 
beyond the practical use of the writings of the Fathers : they are 
not concerned with, or interested in, the question of a general and 
systematic philosophy of political and social relations. 

We shall therefore find that there is much less of reference in 
the ninth-century writers to the questions of natural law, the 
natural condition, the relation between natural and conventional 
institutions, than in the Fathers. All this we shall find again 
when we come to discuss the scholastic political theory, but in 
the ninth century there is comparatively little reference to these 
matters. Their treatment of political theory is concerned 
mainly with questions regarding the nature and source of 
authority, secular and ecclesiastical, and the relations of these 
authorities to each other. This does not mean that {hey denied 
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the truth of the conceptions of the earlier writers; on the 
contrary, as we shall see, so far as they do refer to such general 
questions as those which we have mentioned, they accept the 
views, they reproduce the phrases, of the Fathers. 

There is only one aspect of the patristic theory of the natural 
conditions of human nature which has an important place in the 
ninth-century writings, and that is the theory of the natural 
equality and liberty of man. Here it is evident that the ninth- 
century writers not only reproduce the views of the Fathers, but 
that they do this with intelligence and conviction. They find 
the authority for their view largely in those passages from St 
Gregory the Great’s writings which we have in former chapters 
had to consider carefully; but it is clear that the view of St 
Gregory the Great and the other Fathers is one which is 
firmly held and understood by them as being the foundation 
of their conception of human nature in society. 

One of the most representative passages in the literature of 
the ninth century dealing with this subject is to be found in 
Jonas of Orleans’ treatise for the instruction of the layman. He 
warns his readers lest they should mistake the differences of 
worldly dignity and wealth for a real difference in nature. 
Human nature always remains equal in its character, whatever 
may be the difference of wealth or education. It is only a 
foolish and impious pride which causes men to forget these 
things. Jonas justifies himself in this view by quoting the 
famous phrase of St Gregory the Great, “ Omnes namque homines 
natura aequales sumus,” and urges masters to treat their slaves 
with some humanity, quoting from St Paul, and from a sermon 
attributed to St Augustine, in which he dwells on the brother- 
hood of Christian men by grace . 1 The same sentiments Are 

1 Jonas of Orleans, De Institutione pia prslatione et gubertatione tner- 
Laicali, ii. 22 : " Cavendum his qui etur ; ita tamen ut natura semper 
praesunt, ne sibi subjectos, siout ordine, squalls agnosceretur. Quod cum ita 
ita natura inferiores se esse putent ; sit, multi rebus perituris, et oito prater - 
proyida namque dispensation divina labentibus tumentes, tarn eoe, quibua 
actum eat, ut mortalis a mortali, non prssunt, quam etiam eos, quos potentia 
natura, sed quadam mundana digni- et honoribus, et divitiis prscedunt, sibi 
tate inferior, ut poto imbeoillis a valido natura squales non recognoeount ; et 
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to be found in another treatise of Jonas, "De Institutions 
Regia,” in which he admonishes the king to appoint such 
officers as will always remember that the people of Christ 
over whom they are placed are by nature equal to them. 1 

We find another careful statement and exposition of this con- 
ception of the equality of human nature in the writings of 
Agobard, Archbishop of Lyons. In a letter or short treatise on 
the baptism of those who were slaves of Jews he protests 
strongly against some regulations of the Emperor Lewis the 
Pious, which, as Agobard understood, would have prevented 
the baptism of such Blaves without the consent of their 
masters, and he does this on the ground that all men are of 
one race, one descent, one condition.* But we shall come back 
to this passage in dealing with the question of slavery. 

Hrabanus Maurus, again, quotes St Gregory the Great, Moralia, 
xxL 16, in his Commentary on the Book of Genesis,® and 
Hincmar of Rheims quotes the same passage, and also Moralia, 
xx vi. 26, which expresses much the same sentiments. 4 

It is interesting co observe that the conviction of the inalien- 

ai verbis agnoscunt, affectione tamen Jonas concludes : 11 His et carter - 
non agnoBcunt. Quod vitium ex fcnte orum divinorum eloquiorum senten- 

Buperbiie emanare manifeatum est. tiis, potentes et divites edocti, agnos- 

Cur enim dominus et aervua, dives et cant et servos suos, et pauperes sibi 

pauper, nature non sunt mquales, qui natura [equates. Si igitur eervi dom- 

unum Deum non acceptorem person- inis natura sequales sunt, utique quia 

arum babent in ccelia." sunt, non Be putent impune domini 

Jonas then quotes St Paul, Col. iv. laturos, dum turbida indignations et 

1, and then St Gregory, Moral., xxi. concitanti animi furore adversus errata 

15 : “ Potentibus viris magna eat virtue servorum inflammati, circa eoe aut in 

humilitatis, considers ta aequalitas con- sacvissimis verberibus caedendo, aut in 

ditionis. Omnea namque homines, mcmbrorum amputatione debilitando, 

natura mqualea sumus," kc. liimii existunt, quoniam unum Deum 

He then quoteB Pseudo Augustine habent in cadis. Eos vero qui in hoc 

(a passage to which we have before sfficulo infirmoa abjectoeque cultu, et 

referred^see p. 116) on the harsh treat- cute et opibue se impares conspiciunt, 

ment of slaves. Notice especially : “ Et natura paree et sequales sibi esse prorsus 

quod magis Solendum est, Cbriati&nus agnoscant.” 

dominus Christiano in his diebua servo 1 Jonas of Orleans, De Inst. Reg., v. 

non parcit, minime respiciens, quod si 2 M. Q. H. Ep., v. ; Agobard of 

aervua eat conditione, gratia tamen Lyons, Ep. vi. 
f rater est. Etenim similiter Christum 8 Hrabanus MauruB, In Genesim 

induit, iisdem participat aacramentis, II. c. viii. 

eodem quo et tu utitur Deo Patre, cur 4 Hincmar, Opus lv. Capit. xiv. ; and 

te non utatur ut fratre. ” De Regis Persona, 3. 
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able natural equality of human nature has even found a place 
in the technical legal documents of the time. In the preface 
to a collection of capitularies issued by the Emperor Lewis the 
Pious, it is interesting to read a formal recognition by the 
emperor of his equality in condition with other men, 1 * 3 and in 
a collection made from the canons of various councils we have 
the same sentiment expressed at greater length and in more 
detail, and Christian men, whether lay or clerical, are warned 
to behave towards those who are their inferiors with mercy, for 
they should remember that they are their brethren, and have 
one Father, that is, God, and one Mother, that is, the Holy 
Church. 1 

The theory of human equality i3 treated most fully in 
relation to the institution of slavery. In the ninth century 
we find again that apparently paradoxical combination of a 
theory of equality with an almost universal acquiescence in the 
institution of slavery. The explanation is the same in this case 
as that which we have already considered in the Fathers, 
namely, that slavery is a disciplinary check upon the licence 
and disorder of sinful men. There iB one writer, indeed, the 
author of the ‘ Via Begia,’ Smaragdus, the abbot of St Michael 
in the diocese of Verdun, whose attitude to the institution may 
be different ; but it will be best to leave him till we have con- 
sidered the general position of the ninth century. 

Human nature is recognised by all the writers who refer 
to the matter as being equal. We have already quoted 


1 M. G. H. Leg., sect. ii. vol. i. 
No. 137, Hludowici Proemium Gen. 
ad Gap. tam Eccl. quam Mundana: 

"Nobis prsecipue — qui ceteris mortali- 
bus conditione aequales existimus et 
dignitate tantum regiminis superem- 
inemus.” 

3 M. G. H. Leg,, sect. ii. vol. i. 
No. 164, Cap. e Conciliis Excerpts, 9 : 
“ Quia ergo constat in secclesia diver- 
earum conditionum homines esse, ut 
sint nobiles et ignobiles, servi, coloni 
inquilini et cetera hujusceznodi nomina, 
oportet ut quicumque eis pnelati sunt 
derid dve laiqi, clem enter erga eos 


sgant et misericorditer bob tractent, 
sire in exigendis ab eis operibus, 
sivi in accipiendis tributis et qui- 
busdam debitis ; sciantque bob fratrea 
suos esse et unum patrem secum babeae 
Deum, cui clamant ‘ Pater nostbr, qui 
es in ccelis,’ unam matrem sanctam 
ecclesiam, quaa eos intemSrato sacri 
fontiB utero gignit. Disciplina igitur 
eis misericordissima et gubematio op- 
ortuna adhibenda est ; disciplina, ne 
indiBciplinate vivendo auctorem suum 
oSendant ; gubernatio, ne in cotidianis 
vito commeatibus preelatorum admin- 
iculo destituti fatescant.” Cf. clause 12. 
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a passage from Jonas of Orleans 1 which illustrates this, 
and we may now consider that passage from Agobard of 
Lyons to which we before referred. In this passage Agobard 
expresses very clearly both the principle of the equality 
of the origin and condition of the human race and the 
justification of slavery as being caused by sin. God is the 
creator cl all mankind, having formed the first man and 
woman, and from them all men are descended : it is in conse- 
quence of men’s sins and of the secret judgment of God that 
some men are exalted and others placed under the yoke of 
slavery. But while God has thus ordered that men should 
serve each other with their bodies, He does not allow the inner 
man to be subject to any one but Himself. The inner man is 
free.* It is for this reason that Agobard protests bo strongly 
against the prohibition of the baptism of slaves without the 
consent of their masters. Men, that is, are by nature equal, 
and this equality continues in the soul of man, whatever may 
be his external condition. Agobard reproduces the view of the 
Fathers with hardly any change. Slavery is not, as we might 
say, natural, but is an institution adapted to the actual condition 
of human nature . 3 

1 See p. 199. mentiB aervitute, quo illi tantum 

s M. G. H. Ep., v. ; Agobard of debetur, mandavit : 1 Dominum Deum 
Lyons, Ep. vL : “ Denique et pie con- tuum timebis et illi aoli Berries. ’ Et 
siderantibus perapicuum eat, quod apoatolua eumdem interiorem hominam 
unus omnipotena Delia, omnium coil- ab omni aexu diveraitate, ab omni 
ditor et moderator juatiasimua, qui condition^ et generia distantia liberum 
primum hominem de limo formavit ease demonatrana ita docet” (quotes 
et de costa ejue ad j uteri urn illi aimile Col. iii. 9, 11). “ Cum ergo hi qui ad 

aibi fecit, quique ex eia omne genua baptismum veniunt per agnitionem 
humanum, quaai ex uno fonte et una creatoris in interiore homine, qui ab 
radice propagavit, omnes uniua con- omni aervitutia conditione liber eat, 
ditionia fecerit. Et licet peccatis exi- renoventur, quo ratio ease potest, ut 
gentibuB juatiaaimo et oecultiaaimo ejus id aervi abaque permiaaione dominorum 
judicio, a}ju diversis honoribua aub- auorum consequi prohibeantur, nee 
limati, alii serritutis jugo depressi serrire eia Deo liceat, nisi lioentiam 
aunt, ita tamen a servia corporale ab bominibus impetraverint ? ” 
miniaterium dominie exhiberi ordin- 1 Cf. M. G. H. Ep., v. ; Agobard of 
averit, ut interiorem hominem ad Lyons, Ep. iv. ; “ De qua re ego quidem 
imaginem auam condition nulli homi- talem teneo rationem : omnem profecto 
rum, nulli angelorum, nulli omnino hominem creaturam Dei ease, et in 
creature, aed aibi aoli voluerit ease unoquoque homine, quamvis servo, 
aub jec turn. Unde in lege eua de hac majorem portaonem ljabere dominum 
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Alcuin and Hrabanns Maurus contrast the primitive domina- 
tion of man over the irrational animals with the later rule of 
man over man, and trace slavery either to iniquity or adversity, 
and cite the legal explanation of the condition of the slave, serous. 


as that of one who might have 
(servatus ). 1 It is necessary to 

Deum, qui in utero creavit, ad lucem 
hujus vitae produxit, concesa&m vitam 
custodivit, sanitatem aervavit, quam 
ilium qui viginti aut triginta aolidia 
datis fruitur corporis ejua aervitio. Nec 
eat qui dubitet quod unusquisque eer- 
tus, membrorum corporis opera carnali 
domino debens, mentis religionem Boli 
debeat creatori. Propter quod omnes 
sancti pradicatores, socii apoatolorum 
■ . . omnes baptizaverunt. omnes 
in uno corpore redigerunt, omnesque 
fratres et filios Dei esse docuerunt, 
ita tamen ut unusquisque in quo 
vocatus est, in hoc permaneret, non 
etudio Bed necessitate. Sed et si 
qui possent liberi fieri, magis uter- 
entur. Im-promptu est etiam ratione 
colligere si qui ethnicorum ad Christ- 
um fugiunt, et non recolligimus sed 
repudiamus propter carnales dominos, 
esse impium et crudele cum human® 
aiiim® nullus esse possit dominus nisi 
conditor.” 

‘Alcuin, Inter, et Reap, in Librum 
Geneseos, Inter. 279 : “ Filii Jacob 
interrogati quid operis habercnt, 
reaponderunt : Restores ovium sumus, 
sicut et patres nostri. Quare Pat- 
riarchoB primos, paatores ovium et 
non Regea gentium fuisse legimusl 
R. Quia sine ulla dubitatione justa 
serritUB, et justa est dominatio, cum 
pecora homini serviuut ; et homo 
pecoribuB dominatur. Sic enim dictum 
est homini cum crearetur. ‘ FaciamuB 
hominem ad imaginem et similitudiuem 
nostram, et habeat po testa tem . . . 
omnium quee sunt super terram. ’ 
Ubi insinuatur rationem debere dom- 
inari irrational! vito, Servum autem 
hominem vel iniquitas fecit vel adver- 


been slain, but has been spared 
observe that Hrabanus Maurus 

sitas. Iniquitas quidem sicut dictum 
est : “ Maledictus Chanaan, erit servus 
fratribuB suis.” Adveraitas vero, sicut 
accidit ipsi Joseph, ut venditUB a fratri- 
bus servus alienigenac fieret. Itaque 
primos servos, quibus hoc nomen in 
Latina lingua mductum est, bella 
fecerunt ; cum enim homo ab bomine 
superatUB, jure belli poBBit occidi, quia 
servatus est, servus est appeUatus. 
Xnde et mancipia, quia sunt manu 
capta.” 

Hrabanus Maurus, In Genesim IV. 
cap. ix. : " Commendatur in patri- 
archis, quod pecorum nutritores erant 
a pueritia sua, et parentibus suis, et 
merito. Nam hscc est sine ulla dubi- 
tatione justa servitus et justa domi- 
natio, cum pecora homini aerviunt, et 
homo pecoribuB dominatur. Sic enim 
dictum est cum crearetur : ‘ Faciamua 
hominem ad imaginem et similitudi- 
nem nostram, et habeat potestatem 
piscium mans et volatilium cocli et 
omnium pecorum qu® sunt super 
terram.’ Ubi insinuatur, rationem 
debere dominari irrationabili vito. 
Servum autem hominem homini vel 
iniquitas, vel adveraitas fecit. Iniquitas 
quidem, sicut dictum est : * MalediotUB 
Chanaan ; erit eervu* fratribua suis.’ 
Adveraitas vero, sicut accidit ipqj 
Joseph, ut venditus a fratribuB, -servus 
alienigena fieret, itaque primoe servos 
quibus hoc uomen inditiftn est in 
Latina lingua, bella fecerunt. Qui 
enim homo ab homine bu per at us jure 
belli posset occidi, quia servatus est 
servus appellatua est. Inde et man- 
cipia, quasi manu oapti sunt. Est etiam 
ordo naturalis in hominibus ut servi- 
ant viris feminee, et filii parentibus, 
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in this passage also gives an explanation of slavery, which is 
obviously related to the Aristotelian theory, that slavery is the 
natural and justifiable result of the superiority of some men 
in reason over others. It will perhaps be remembered that in 
Cicero 1 there are traces of the survival of this theory along- 
side of the doctrine of natural equality. Hrabanus recognises, 
indeed, that the actual facts of slavery are not always in 
accordance with this rational order, and exhorts the pious to 
submit in view of the rationally ordered and eternal felicity 
which awaits them. The two views are not wholly inconsistent 
with each other, the natural and fundamental equality does 
not exclude differences of capacity and intelligence. But this 
is not the usual line of thought of the Fathers or the ninth- 
century writers. It may be well to compare this with the 
pa rallel theory of a natural hierarchy of order in government, 
stated by St Gregory the Great,* while in his general view 
government, or at least coercive government, is a consequence 
of sin. 

Slavery, then, is just and lawful under the actual conditions 
of human nature. But this does not adequately represent the 
sanction given by the Church of the ninth century to the 
institution of slavery. A letter of Hrabanus to a certain 
Beginbaldus shows us that it was maintained that it was an 
irreligious as well as unlawful thing for a slave to attempt to 
escape from his master. Beginbaldus had asked Hrabanus 
whether it was lawful to say mass for a slave who died while 
escaping from his master. Hrabanus replies that he does not 
find any reason against this, and orders prayers for the slave 
unless he has committed some other crime. At the same time 
he admits that it is a grave sin to fly from one's master. He 
Quotes the canon of the Council of Gangrse in which those who 

teach slaves to despise their masters and to fly from them are 

• 

quia et illic heec juatitia eat ut arum carnalium diveraitatem, ferunt 
infirmior ratio serviat fortiori. Heac juati temporalem perveraitatem, in fine 
igitur dominationibua et Bervitutibua habituri ordinatiaaimam et aempiter- 
clara juatitia eat, ut qui excellunt nam f elicits tern.” 
rations, excellent dominations. Quod 1 See p, 11. 

cum in hoc eeculo per iniquitatem 8 See p. 117. 

hominum perturbatur, vel per natur- 
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anathematised, and admits that he must be still more deserving 
of anathema who actually escapes from his master. But he also 
urges that the degree of the sin depends upon the reason of 
his flight, whether it is due to mere pride or to the cruelty of 
his master. The fugitive slave should be exhorted to return to 
his master, as Hagar did to Sarah, and Onesimus to Philemon . 1 
We have already dealt with this canon 2 * * * * * * of Gangne in 
our discussion of the Patristic theory of slavery, and it may 
be said in explanation of it that, considering the fact that the 
Church gave its sanction to the institution of slavery as a 
disciplinary institution, such a condemnation of those who 
incited slaves to fly was at least logically proper. But the 
letter of Hrabanus seems to indicate the presence among 
Christian men in the ninth century of a much harsher view. 
The question of Reginbaldus clearly shows that it was held 
by some Christians that a slave who fled from his master was 
guilty of a mortal sin, and firabanus's answer makes it plain 
that though he thought that the precise degree or quality of 

1 M. G. H. Ep., v. ; Hrabanus Sed tamen distantia cat inter eum, 

Maurufl, Ep. 30 : — qui propter auperbiam et ilium, qui 

“V. De servo autem qui fugerit propter necesaitatem fugit, coact us 
dominum euum, interrogabae, si ille in crudelitate dornini sui. Nam Agar 
ipsa fuga mortuus fuerit, utrum liceret famula Sara fugam iniit, affligente 
pro eo missas can tare aut psalmodiaa. earn domina sua, sed angelo ammoo* 

Hoc in diviniB librie non inveniinus ente, ut reverteretur et fieret subject a 

prohibitum, Bed tamen scimus ab apoa- dominatrici hukj, reveraa eat ad domi- 

tolia fortissime prscceptum, ut servi nam auam. Sic et HonesiznuB servua 

Bubditi Bint in omni timore dominia, Philemonis effugit a domino auo, Bed 

non tantum bonis et modestis, sed Paulo apostolo docente credidit Christo 

etiam discolis, et obedientes illia fiant et baptizatus est et eic per patrocinium 

in omnibus. apostoli restitutus est proprio domino. 

In canone autem G&ngrensis con* AmmonenduB est enim servue 
cilii ita scriptum est : * Si quis servuxn quilibet fugitives per fideles Christy 
Bub pretextu divini cultua doceat doctorea, ubicumque fuerit invfentus, 
dominum contempnere proprium, ut ut revertatur ad dominum suum et 
diacedat ab ejuB obsequio, nec ei cum flat ei subjectUB, ne forte cotfbempnens 
benevolentia et omni honore deserviat, praceptum domini, perpetuo anathem- 
anathema Bit.* Unde datur intelligi ate percutiatur. Attain en si in ipsa 
quod ai ille anathema meruit, qui fuga obierib, orandum est pro eo, nisi 
docet servum proprium dominum con- forte aliquo crimine majore implioetur 
tempnere, et ab ejus obsequio reeedere, aut in perfidiam devolvatur, unde fruo- 
quanto m&gis ille, qui dominum suum tuosa pro eo non possit ease oratio.” ’ 
epemit et ejus Bervitio subdi noluerit 1 9 See p. 121. 
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the sin depended upon the motive prompting the slave's escape, 
yet such an attempt was in itself sinful. 

We may again find illustrations of the ecclesiastical view of 
slavery in the legislation of the Church as well as of the State 
with regard to the qualifications of those who were to be ad- 
mitted to ordination. We could quote a series of enactments 
from the Council of Frankfurt in 794 to the Council of Tribur 
in 895 by which the ordination of a slave is prohibited except 
with the consent of his master. 1 

The Council of Frankfurt requires the permission of the 
master, 3 but does not say whether the slave must be emanci- 
pated, but in all the other passages we cite it is laid down that 
the slave should only be ordained when he has been handed 
over by his master to the bishops to be free for the rest of his 
life, and in one passage the master is warned that he will then 
lose all rights over the slave. 3 It is perhaps worth noticing, 
also, that in a letter or precept of Lewis the Pious the slave 
thus emancipated is warned that in the event of his sinning 
against the sacred orders which he has received, he will be 
obliged to return to his former slavery. 4 

According to one set of regulations, if a slave procures his 
ordination by fraud he is to be handed over to his master, or if 
he was ordained in ignorance of the fact that he was a slave, 
he may be retained in his office if his master consents, or his 
master may reclaim him as a slave. 6 

1 M. G. H. Leg., sect. ii. 28, 112, neorum tuorum necnon et de jure 

114, 138, 173, 252; M. G. H. Ep, , monasteriorum, quas in tua dioccesi con- 

v., Ep. var. 6. Cf. also Pseudo Isidore, statute sunt, ad prxsbiteratua ordinem 

Stephen, Dec. II. electum coram clero et plebe, prroBente 

3 M. G. H. Leg., sect, it vol. i. et consentiente eo, cujuB dominatui 

No. 28, Synod Franc. : “ De servis idem aervua usque in id temporis erat 
alienis : ut a nemine recipiantur ueque addictus, a jugo servitutis absolvas et 
ab episcopis sacrentur sine licentia perpetuo liberum efficiae, ea tamen 
dominorum. ” conditions, ut noverit se is qui libertete 

1 M. G. H. Leg., sect. ii. vol. i. donatur in pristinam servitutis con- 

No. 112, Statute RhispacenBia, 4c., 31. ditionem relapsurum, Bi sacri ordinis 

4 M. Q. H. Ep., v. ; Ep. Var. 8 : quem susceperit prevaricator fuerit 

“ Proinde has nostre imperialis et regies conprobatuB.” 

auetoritatis litteras turn sanctiteti dan- * M. G. H. Leg., sect. ii. vol. i. 
das decrevimus, per quaa tabi et succea- No. 138, 6: “Et si quilibet semis 
soribus tuis talem conoessam noveris dominum suum fugiens, aut la titans 
potentate in, ut servum ecdesiasticum aut adhibitis testibus munere conduotis 
tarn de tua parochia quam de suffrage- vel corruptis aut qualibet calliditate 
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It is perhaps deserving of notice that we find it alleged as a 
reason for such regulations, that it is improper that the service 
of God should be conducted by men of ignoble position. We 
have an excellent commentary on such a view in the very 
interesting account which Jonas of Orleans and Agobard of 
Lyons give of the common attitude of the wealthy and noble 
persons of their time towards the inferior clergy. Their ob- 
servations illustrate what seems to have been a real difficulty 
of the time — a difficulty which alone would have compelled the 
Church to enforce very strict rules about the condition of those 
who were to be admitted to orders. Jonas of Orleans gives us 
a very gloomy picture of the social condition of many of the 
clergy. They were often employed by wealthy laymen as their 
stewards, and were considered unfit to be their companions at 
table . 1 Agobard is equally gloomy, and even more vivid, in his 
picture. All great men, he says, have a domestic priest, not 
that they may obey him, but simply that he may be useful to 
them in performing religious services and in discharging any 
secular function to suit their convenience. When they want 
a domestic chaplain, he says, they bring to the bishop some 
slave whom they have brought up in their house or bought, 
and demand his ordination . 2 

vel fraude, ad gradus ecclesiastices quibusdam laicis habentur, ut eot 
porvenerit, decretum eat ut deponatur, lion eolum adminiatratorea et pro- 
et dominus ejus eum recipiat. Si veru euratorea rerum suarum faciaut, 
avus vel pater ab alia patria in aliam sed etiam sibi more laicorum servile 
migrana in eadem provincia filium compellant, eosque convivas menses 
genuerit, et ipse filiua ibidem educatua su® habere dedignentur ; qui videlicet 
et ad gradus ecclesiaaticos promotus habere sacerdotes nomine terms sibi 
fuerit et utrum aervue sit ignoraverit, videri geatiunt, re autem ipsa propter 
et poatea veniena dominus illius legi- quam habendi sunt, nolunt, taleaque 
bus eum adquiaiverib, aancitum est ut, intercesBorea apud Deum habere vol- 
ai dotninue ejua illi libertatem dare unt, quales ease prorsus despiciunt.” 
voluerit, in gradu auo permaneat ; si 9 M. O. H. Ep., v. ; AgoUi^d. Ep. 
vero eum catena Bervitutia a castris 11 : “ Unde et contumeliose eos nom- 

dominicis extrahere voluerit, ut mantes, quando volunt ilWa ordinari 
gradum amittat ; quia juxta sacroa praeabiteros, rogaut nos aut jubent, 
canonea vilia persona manena aacerdotii dicentes : ‘ Habeo unum clericionem, 
dignitate fungi non potest." Cf. St quem mihi nutrivi de servis meis 
Qelasius, Ep. 21. Bee p, 122. propriis aut beneficialibuB aive pagen- 

1 Jonas of Orleans, De Inst Laicali, Bibus, aut obtinui ab illo vel illo 
ii 20 : 11 Sunt etiam quidam sacsr- homine, aive de illo vel illo pago, volo 
dotes divitiis et honoribuB mundi ut ordinea eum mihi presbiterum.” 
cares tea, qui* adeo contemptui • 
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The Church of the ninth century acquiesced in the existence 
of sla very, and adapted its own legislation to this. It is well, 
however, also to observe that the influence of the Church seems 
still, as in the period of the later Empire, to tend towards a 
mitigation of the condition of slavery. The Church still con- 
tinued to impose its own penalties upon those who killed the 
slave. We find a Council of Maintz in 847 A.D. renewing the 
canons of the Councils of Agde and of Elliberis, which imposed 
the penalty of excommunication for certain periods upon those 
who killed their slaves intentionally or by accident. 1 We have 
already considered that passage from the writings of Jonas of 
Orleans in which he protests against the harsh treatment of 
Blaves.* It is also interesting to find in the " Edictum Pistense ” 
of 864 a revival of a regulation contained in a novel of Valen- 
tinian, by which those who sold themselves or their children, 
because of their great poverty or in time of famine, could be 
redeemed at a price slightly higher than that for which they 
had sold themselves or their children.® 

There is, as we have said, one writer in the ninth century 
who goes beyond this in his attitude to slavery, and who may 
even desire its abolition. This writer, Smaragdus, ia the 
author of a little treatise or handbook, the ‘ Via Regia,’ on the 
character and duty of the good king. We shall have occasion 
to refer to him again in connection with the theory of the royal 
power, though there is in this portion of his work little that 
is very different from other treatises. 


1 M. O. H. Leg., sect. ii. vol. ii, No. 
248, 22. 
a See p. 199. 

s M. G. H. Leg., aect. ii. vol. ii. No. 
273, c. 84. "Tamen illud capitulum, 
quod cum sanctia eccleeiaeticia regalia 
ex maxima parte concordari inven- 
imua, bic ponere necesaarium duximua 
in quo dicit : Ut quicumque ingenui 
filioe auoa, quod et de ipais liberia 
hominibuH, qui ae vendunt, obeervari 
volumua, qualibet necessitate aeu 
famia tempore vendiderint ipaa ne- 
cessitate compulsi, emptor, ai quinque 
solidia emit eex recipiat ; ai decern, duo- 


decim aolidos similiter recipiat ; aut ai 
ampliuB, secundum aupraacriptam 
rationem augmentum pretii conae- 
quatur. . . . Et ai quia dixerit, quia 
non vult aut tempore famia aut pro 
alia necessitate pretium auum dare pro 
Iibero homine, ai semper ilium aervum 
habere non debet, adtendat quid ei 
Dominua per apostolum auum dicat: 
' Qui habuerit,’ inquiena, * auba tantiam 
bujus mundi et viderit fratrem auum 
necease habere et clauaerit viscera sua 
ab eo, non manet caritaa Dei in eo.’ 
Cf. Nov. Talent, in. Tit. xi., Interpre- 
tatio. 
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With regard to slavery the position of the treatise is different. 
The author quotes a passage from Ecclesiasticus, which enjoins 
that a slave should be treated as one’s own soul, as a brother , 1 
and entreats the king to forbid the making of Blaves in the 
kingdom — that is, we suppose, he desires to prevent any of 
the subjects of the king from being enslaved by their fellow- 
subjects. Then, after quoting a number of passages from the 
canonical and apocryphal Scriptures of the Old Testament, on 
the subject of slavery, he urges that the Christian man Bhould 
set his slaves at liberty, considering that it is not nature but 
sin that subjected men to each other, seeing that we were all 
created equal. He concludes by urging the king to honour 
God with his riches and slaves, by giving alms of the former 
and by setting the latter at liberty . 2 

We think that the author of the treatise feels that there 
is something unchristian in the slavery at leaBt of Christian 
men, and that he would like to see this ended. He does 
not, indeed, actually ask the king to abolish the institution, 
though he does ask him to forbid the enslavement of any 
of his subjects; but he does look upon it as being the true 
mode of honouring God, to set the slave at liberty. It is 
certainly interesting to find this view held in the ninth century, 
but we must not make any mistake: this view is hardly 
the normal one ; the premisses of Smaragdus are the same as 
those of the other ninth-century writers, but the conclusions 
deduced by him from them are different. The theory of 
slavery in the ninth century is the same as that of the Fathers : 
slavery is not natural or primitive, but is a just punishment of 
man’s sin, and a remedial discipline by which his vicious in- 
clinations may be restrained. 

1 Smaragdua Abbas, Via Regia, 1. erans quia non illi eos nature subagit, Bed 

2 Smaragdus Abbas, Via Regia, 30; culpa; conditione enim eequaliter creati 
“Prohibe ergo clementisaime rex; ne aumua, sed aliis alii culpa eubacti. . . . 
in regno tuo captivitaa fiat. . . . Vere Honorifica ergo, justissime ac piissime 
obedire debet homo Deo et ejua prse- rex, pro omnibus Deum tuum, quia ut 
cepta in quantum ille possibiiitatem scriptum eat, 1 Pro omnibus honorifioavit 
dederit, obedire. Et inter alia prse- te,' sive in servis tibi subactis, give in 
cepta aalutaria, et opera recta, propter divitiia tibi concesais, ex illie liberoa faci- 
nitniam illiua charitatem unuaquieque endo, et ex istis eleemoaynaa tribuendo, 
liberoa debet dimittere servos, consid- pneceptia illiua obedire non ceaaea.” 

VOL I. * O 
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CHAPTER XVII. 

THE DIVINE AUTHORITY OF THE KINO. 

We have seen that the ninth -century writers maintain the 
tradition ol the natural equality of human nature — an equality 
which, in a certain sense, is permanent and inalienable; but 
we have seen that this is not inconsistent with their main- 
taining that slavery is a necessary and wholesome discipline. 
It is so also with government ; in one sense it might seem 
that this is incompatible with the theory of the natural equality 
of man, but these writers look upon it as a necessary discipline 
by means of which life is preserved and order is maintained. 
The State is a divine institution: its coercive discipline may 
indeed be a consequence of the Fall, but it is the divine remedy 
for the Fall, and as 6uch it must be respected and obeyed by all 
men. We have seen that in some of the Fathers this concep- 
tion is developed into a theory that the person and authority of 
the ruler is so sacred that disobedience to him or resistance to 
his commands is equivalent to disobedience and resistance to 
God Himself. By some of the Fathers the divine authority of 
the State is transferred whole and entire to the particular ruler. 

This view is in the ninth century formally held by many, 
perhaps indeed by all writers. But the actual conditions of 
the political life of the time often came into conflict with 
this viSw, and while the writers of the time may have 
continued to maintain it in form, they were in fact often 
compelled to adopt quite another attitude towards the head 
of the State. We also begin to find in them the infl uence 
of a tradition which does not descend from the ancient world. 
The ninth-century writers are for the most part ecclesiastics, 
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but they are also, at least in Northern Europe, men of 
the Teutonic tradition. And the Teutonic tradition of the 
authority of the king is not the same as that of the Latin 
Fathers. 

The conflict of these ideas is the cause of much apparent 
incoherence and inconsistency : we find the same man speaking 
at one time as though the divine authority of the king could 
never be resisted, at another time as if his authority were 
limited and restricted. The difficulty also of defining the 
limits of the authority of the ecclesiastical and the civil 
powers produced a constant friction, which tended to destroy 
any unqualified theory of the absolute authority of the State. 

We find but little speculation or theory as to the beginnings 
of society and the State, and what little there is, is obviously 
second-hand and borrowed from earlier writers. In a treatise 
attributed to Alcuin, ' De Rhetorics et Virtutibus,’ there is an 
interesting passage on the primitive conditions of human life, 
drawn, as the author says, from ancient sources, in which man 
is represented as having originally lived like the beasts, wan- 
dering about in the fields, without any rational or moral 
principle or rule of life. A great and wise man at last appears, 
and, recognising the qualities and capacities of human nature, 
gathers men together into one place, and thus brings them to 
live a peaceable and humane life . 1 

1 Alcuin, ‘ Dialogue De Rhetorics et res opportunity animib inesset homin- 
Virtutibus : ’ “ Carolus. Frimum mihi, urn, ri quiB earn posBet elicere et pneci- 
magiater, hujus artis (vel studii) initium piendo melioremreddere. Quidiapereoe 
pande. homines in agria et in tectiB aylveatribue 

"Alb. Pandam juxta auctoritatem abditos ratione quadam compulit in 

▼eterum. Nam fuit, ut fertur, quod- unumlocum,etcongregaviteosinunum, 

dam tempua, cum in agria homines aliquam quietem inducena utilem atquc 

passim bestiarum more vagabautur, honeatam ; primo propter insol’dntiam 

nec ratione animi quidquam, sed reclamanteB, deinde propter rationem 

pleraque viribus corporis adminie- atque orationem studioaiua audientee, 

trabant. Nondum divina religio non- ex feris et immanibuB mitea reddidit 

dum humani officii ratio colebatur, et mansuetos. Ac mihi quidem videtur, 

aed caeca et temeraria (dominatrix) domine mi rex, hoc nec tacita, nec 

cupiditas ad se explendam viribus inops dicendi sapientia perficere 

corporis abutebatur. Quo tempore qui- potuisse, ut homines a consuetudine 

dam vir magnus et sapiens cognovit subito converteret et Bd diversas vitae 

quae materia et quanta ad maximae rationes traduceret." 
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We find a very similar account of the primitive condition of 
man in Hrabanus Maurus’s ‘ De Universo,’ taken from St Isidore 
of Seville. Under the definition of " oppidum ” he tells us that 
in the earliest times men were naked and unarmed and had no 
protectibr against the wild beasts, no shelter against the heat or 
cold, no safety against each other. As time went on they 
learned to make houses in which they could dwell in safety, 
and in this way towns began to spring up . 1 

We can scarcely found any conclusions on such scanty and 
incidental references to the beginnings of society ; it is evident 
that both the author of the ‘De Rhetorics ’ and HrabanuB 
Maurus are simply writing down fragments of ancient descrip- 
tions of society, which they accept, but upon which they are not 
reasoning. In themselves these statements are both too vague 
and too commonplace to enable us to fix very definitely the 
philosophic tradition to which we might say they belong. We 
can hardly go further than this, that they represent a tradition 
which held that behind the period of the organised society of 
men there lay a time when there was no fixed order among 
mankind. It is a state of nature, but not, so far as these 
passages go, a good or ideal state, but rather one of disorder and 
misery. It would agree well enough with the conditions of 
human life, as they might be pictured after sin and vice had 
come into the world, and before the great institutions, by which 
sin is controlled and checked, had been developed. 

We have seen that the ninth-century writers maintain the 
primitive or natural equality of men ; but they recognise that 
the actual couditions of life demand government, as they justify 
slavery. This is well expressed in a treatise of Hincmar of 
Rheims. God has set diverse orders in the world, as is shown 

1 Hrab&nu; Maurus, De UniverBo, hominibus satis erant tuti. Tandem 
liv. 1. ‘‘Oppidum quidaru ab opposi- naturali sollertia speluncis ailvestribua- 
tione murorum diieruut : alii ab opibus que tegumeDtis tuguria sibi et oaaaa 
recondendiB, eo quod sit munitum : quod virgultis arundiuibuaque coo teiuerunt, 
ait conventua in eo babitaotium, et quo easet vita tutior, oe his, qui nocere 
opem feiat mutuam contra hostem. possent aditus esset. Hoc est origo 
Nam primum hoininea, tanquam nudi oppidorum, qu®, eo quod opem darent, 
et inennes, nec contra belluaa preesidia idcirco oppida notninata diieruut." 
habebant, nec receptacuia frigoris et See p. 172. 
caloria, nec ipsi inter se homines ab 
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by the apostolic exhortation to obey king9 and rulers for God’s 
sake; for although, as St Gregory says, nature brought forth 
all men equal, sin has put some below others, and this by 
God’s dispensation, who has ordained that one man should be 
ruled by another. 1 Indeed the writers of the nintl^century 
reproduce the strongest phrases of the Fathers with refer- 
ence to the divine nature of the civil power. In the middle 
of the century we find this enunciated with great force in 
the * Capitula Pistensia.’ These lament the disturbances and 
discord in the kingdom, and complain that some men will 
not endure subjection to the king. They forget that, as St 
Paul says, all power is from God, and that he who resists 
the power resists the ordinance of God. God is indeed the 
true King of kings and Lord of lords, but He has ordained 
that the ruler is to be a true king and lord in God’s place 
(vice sua) on the earth. The devil fell from heaven because he 
would not accept hi3 subjection to his Creator ; and so he who 
will not recognise the power ordained by God in the world, 
makes himself the servant of the devil and the enemy of God. 2 


1 Hincmar of Rheims, Opus Iv. 
Capit. xiv. : “ Ad quod instar sunt 
ordines in sieculo Dei ordinatione dia- 
tincti, sicut monstrat apostolus, dicens : 
' Subjecti estate oruni human® creatur® 
propter Deum, aive regi tanquam pr®- 
celienti, sive ducibus tanquam ab eo 
missis’ (1 Pet. ii. 13). ‘Liquet,’ inquit 
beatus Gregorius (Moral., lib. xxi. c. 
15), * quod omnea homines natura 

mquales genuit sed variants meritorum 
ordine, alios aliis culpa postponit. Ipsa 
autem diversitaa, qu® accessit ex vitio, 
divino judicio dispensatur, ut quia 
omnia homo ffique stare non valet, alter 
regatur ab altero .’ " 

- M. G. H. Leg., sect. ii. vol. ii. No. 
272, Capitula Pistensia, L: "Quia per 
discordiam et regnum istud tempor- 
ale immin uitur et pene desertum et 
sternum regnum perditum habemus, 
quia nee omnes reges esse possum us 
nec regem super nos a Deo constitutum 
—quia, sicut scriptum eat, * impqsuit 


homines super capita nostra,’ — ‘habere 
eustiuemus, non attendentes, quia,’ 
sicut dicit apostolus, ‘ non est potestas 
nisi a Deo, et qui potestati resistit, Dei 
ordinationi resistit' ; quoniam Deus qui 
essentialiter est ‘ rex regum et dominus 
dominantium,’ participatione nominis 
et numiniB Dei, id est potestatis su®, 
voluit et esse et vocari regem et domin- 
um pro honore et vice sua regem in 
terris. Et sicut archangelus, qui nunc 
est diabolus, cum suis sequacibus, quia 
per humilitatiB subjectionem conditori 
suo eubditus esse noluit et per sequela- 
tatem caritatis coangelis suilf socius 
esse despexit, <le eailo cecidit, ita et 
illi, qui potestati a Deo 'constitut® 
propter Deum et in Deo subjecti esBe 
nolunt et pares vel coajquales in regno 
habere non sufferunt, per quam de- 
bitam subjectionem et parilem asquali- 
tatem Dei amici et angelorum consortes 
esse poterant, subjecti diabolo et Dei 
inimici constituuntur." 
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These phrases can be paralleled over and over again in the 
Capitularies 1 and in the writers of the time, — Smaragdus, 
Sedulius Scotus, Jonas of Orleans, Hrabanus Maurus, Hincmar 
of Eheims, Cathulfns . 2 * They represent the accepted view that 
temporals authority is derived from God, and that all men must 
obey the authority for the sake of God. 

It is this conception which is embodied in the phrases used 
by Charles the Great and his successors : “ Karolus gratia Dei 
rex”; “ Karolus serenissimus augustus, a Deo coronatus magnus 
pacificus imperator, Romanum gubernans imperiom, qui et per 
misericordiam Dei Rex Francorum atque Longobardorum " ; 
“Hludowicus, divina ordinante providentia imperator augus- 
tus”; “Hludowicua divino nutu coronatus .” 8 These phrases 
serve to express the conception that it is God who is the 
ultimate source of all authority. This is also, we venture 
to think, the conception which was ultimately conceived to 
be expressed in the consecration of the king or emperor at his 
coronation. We shall have a good deal to say about this later, 
for the mediaeval interpretations of the rite and of the part 
taken in it by the clergy are of considerable importance. For 
the present it is enough to observe that the introduction of 
a religious element into the solemn appointment of a king 
or emperor, while at first it probably meant little more than 
that the blessing of God was being invoked upon the monarch, 
was very soon taken to be symbolical of the fact that it is 
from God that authority came . 4 * * * 


1 M. G. H. Leg., sect. ii. Nos. 5, 290, 
298, 302. 

' E.g., Smaragdus Abbas, Via Regia, 
18 ; Sedulius Scotus, De Rectoribus 
Christiania, 1 and 19 ; Jonas of Orleans, 
De Inst. Regia, 7, 8 ; Hrabanus Maurus, 
M. G. H. Ep., v. 15, iii. ; Hincmar of 
Rheims, l5e RegiB Persona, 1, 8 ; M. G. 
H. Ep., ir. Var. Car. Mag. Regu. 7. 

* M. G. H. Leg., sect. ii. vol. i. Nos. 
19, 45, 132, 134. 

4 From the time of the coronation of 

Leo II. as emperor in the year 473 a.d., 

the appointment of the emperor in the 

East was accompanied by some religious 


rites. How far back this may have 
gone in the West we do not know : 
the earliest coronation with religious 
service of which there is trustworthy 
evidence is that of Pippin in 752, and 
the earliest form of coronation service 
in the West is that contained in the 
Pontifical of Egbert, which it is thought 
may have been in use in the first half 
of the eighth century. 

We would refer the reader to the 
articles by the Rev. J. E. Brightman, 
on the Byzantine Imperial Coronations, 
and by the Rev. H. A. Wilson, on the 
English Coronation Order, in the 
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The writers of the ninth century, then, maintain the tradition 
of the Fathers, that the State is a religious institution, that 
the authority of the civil government is sacred, and that all 
Christian men should obey it, as representing the authority of 
God Himself. But they go much further than this. JVe have 
just considered a passage from the ‘ Capitula Pistensia,’ and we 
must now observe that the king is here spoken of as standing in 
God's place (vice eua) in the world. Smaragdus uses an almost 
exactly similar phrase when he speaks of the king acting “ pro 
vice Christi.” 1 Sedulius Scotus calls the king the “ Vicar of 
God." 2 It is true that Sedulius calls him God’s vicar in the 
government of the Church, a statement which we Bhall have 
to consider again in connection with the relations of the 
ecclesiastical and civil powers, — but probably he includes the 
State in the Church. 

A writer called Cathulfus, of whom little is known, and who 
is represented in literature only by a letter or short treatise, 
addressed to Charles the Great, uses a similar phrase. He 
bids the king remember God always with fear and love, for he 
stands in His place over all His members, to guard them and 
reign over them. The bishop is said to stand in the second 
place, to represent Christ. 8 Our readers may remember that 
the writer known as Ambrosiaster expresses a similar thought 
when he says that the king, whom he calls the Vicar of God, 
has the “image of God,” and the bishop has the “image of 
Christ.” 4 Whether Cathulfus draws the phrase from Ain- 

‘ Journal of Theological Studies’ for praelatorum et subditorum tribuit, ut 

April and July 1901, for a detailed die- singulis personia et que justa sunt 

cussion of tile exact character and sig- decernat, et sub sua dispositione prior 

nificance of the ecclesiastical ceremony. ordo devote obediendo fideliter eub- 

1 Smaragdus Abbas, Via Regia, 18 : ditus fiat.” . 

“ Fac quidquid potee pro persona quam 3 M. G. H. Ep., iv. Variorum Carolo 
gestae, pro minieterio regaliquod portae, Magno Regnant* Script®, 7 : “Meinoi 

pro nomine Christiani quod habes, pro eato ergo semper, rex mi, Dei regia tui 
vice Christi qua fungeris.” cum timore et amore, quod tu es in 

* Sedulius Sootus, De Rectoribus vice illius super omnia membra ejus 

Christiania, 19 : “Oportet enim Deo cuatodire et regere, et rationem red- 

amabilem regnatorem, quern divina dere in die judicii, etiam per te. Et 

ordinatio tonquam vicarium auum in episoopus eat in secundo loco, in vice 

regimine Ecolesis sue esse voluit, et Christi tantum eat. ,r 

poteetatem ei super utrumque ordinem 4 See p. 149. 
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brosiaster we cannot tell,— it is at least possible that it is 
from him that the phrases which speak of the king acting in 
God’s place come; but it is also possible that this method of 
speaking was traditional among Christians, though it has not 
come do«s;u to us in any patristic writer of the West, except 
Ambrosiaster. It is important to observe the phrase the 
“Vicar of God." We shall presently have to consider its 
meaning in these writers in relation to the Church : in a later 
volume we shall see that it came to mean a great deal in 
the controversy between Church and State. It is significant 
for us for the moment as representing in the most terse 
form the universal judgment of the time that the king is 
the representative of God, — that it is from God that he 
draws his authority. 

The king thus stands in God’s place, is His representative on 
earth, and the writers of the ninth century use very strong 
phrases to express their condemnation of rebellion against his 
authority. The Council of Maintz in S47 inserts in its decrees 
a very strong condemnation of conspiracy and rebellion againBt 
the lawful authorities in Church and State, and threatens those 
guilty of such acts with excommunication. 1 Some of the manu- 
scripts which contain the documents of this council say that 
these sentences come from an epistle of Hrabanus Maurus. 
In one of his letters, written some years earlier, he speaks 
very strongly on the wickedness of revolt, and enforces this 
by a number of quotations from the Old and New Testa- 
ments, citing especially the conduct of David, who would not 
raise his hand against the Lord's anointed, and recounting 

1 M. G. H. Leg., sect. ii. vol. ii. nominetur. Unde statuimus atque 
Nq 248, Concilium lioguntinum. 5. auctoritate ecclesiastics confirmamus 
De conspiratione : ■* Si vero pax et eos, qui contra regem vel ecclesiastical 
Concordia summum inter homines et dignitatee sire reipublicee potestatee 
maxim e Chfistianos bonum judicatur in unoquoque ordine legitima disposi- 
et prtemio summo remunerandum, id tione constitutes conjurationes et 
est, ut ejus merito filii Dei vocemur, conspirationes rebellionis et repug- 
nonne, e contrario discordise et dissen- nantiee faciunt, a commuuione et 
siouie summum est malum et Bumma consortio catholioorum reram pacem 
poena plectendum ? Its ut sapiens amantium summovendos et, nisi per 
dicat animam Domini ilium detestari, pmnitentdam et emendationem paci se 
qui inter fratres discordiam seminar ecclesiastics incorpaverint, ab o mni bus 
atque ideo filius diaboli non immerito filii* pacis sancimus ex to Ires.” 
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the judgments that overtook several of those who in later 
times rose in insurrection against their legitimate lords . 1 

Hincmar of Bheims uses equally strong phrases on the neces- 
sity of obedience. In his treatise, * De Fide Carolo Eege Ser- 
vanda,’ he also cites the example of David’s conduct^towards 
Saul as the true model of right conduct , 2 and then quotes those 
veiy strong words of St Gregory the Great on which we com- 
mented in a former chapter, in which he warns subjects that if 
they transgress against their rulers, they transgress against God, 
who set them over men . 8 In one of his letters he speaks more 
directly and strongly still. Nothing, he says, is done in the 
world except by God, or by His just permission. When kings, 
therefore, reign by God’s appointment (ex illo) it is the work of 
God’s mercy, that their people may be safe. When they rule, 
not by his appointment (non ex illo), but by His permission, it is 
God's punishment on a sinful people. The true believers do 
not resist the power, which is either given or permitted by God, 
but, humbling themselves under God’s hand, give thanks to Him 

1 M. G. H. Ep., v. ; Hrabanus tendam manum raeam in Christum 

Maurus, Ep. 15, iii. : “Quod autem Domini.’ . . . Nam tyranni, qui contra 

regies dignitati honor sit a subditis dominos legitimos subita insolentia se 

offerendus, et quod Deo displiceat cou- rcrexerant, nor. impuniti evaaerant, sed 

tumatia suhditorum, ostendit scripture justo judicio Dei dampnati pcenas 
divina tam in sententiis quam etiam condignas luebant. Cujus rei inditia 
in examp] is. Nam in Exodo scriptum sunt bella famosissima gloriosissimi 
est : ‘ Diis non detrahes et priucipi et fidelissimi imperatoris Theodosii, 
populi tui non maledices.’ . . . qusc geasit contra Maximum tyrannum 

" Horum ergo caaum atque ruinam Gratiani domini sui interfectorem 
pertimescens David unctus jam rex fratrisque ejus Valentin iani de regno 
non ausus est levare manum suam cxpulsorem, quern sola fide major, 
contra Saul regem, sed viris illia, qui universa autem apparatus belli com- 
eum persuaserunt, ut Saul quasi sibi paratione minor, sine dolo et sine 
traditum in deserto Engathi vel in controversia Theodosius clausit, cmpit, 
deserto Ciph percuteret atque interi- occidit. Similiter et contra Arbogastem 
meret, respondit dicens, ‘ Propitius sit atque Eugenium infestissimos JyrannoB 
mihi Dominus, ne faciam hanc rem . . . quos utique christianissimus im- 
domino meo Christo Domini, ut mittam perator, potentia Dei, non fiducia 
manum meam in sum, quoniam Christua hominis fretus, magis orationibus quam 
Domini est.’ Et item: ‘Quis inquit, armis subegit.” 

extendit manum suam in Christum 2 Hincmar of Rheims, De Fide 
Domini et innocenB erit f Vivit Dorn- Carolo Bege Servanda, xxxiii. 
inus, quia nisi Dominus percusserit 3 Hincmar, De Fid. Car. Beg. Serv., 
eum, aut dies ejus venerit ut moriatur, xxxiv : “Nam cum in propositi* delin- 
aut in proelium descendens perierit, quimus, ejus ordinationi qui eos nobis 
propitius ait mihi Dominus, ne ex- pnetulit obviamus." See p. 152. 
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for good princes, and rejoice even while they groan under those 
who are permitted by God to reign for their chastisement. 
They do indeed resist wicked works and commands, but they 
endure patiently, for God’s sake, the evils which are brought 
upon tljcm by wicked princes . 1 This passage is the more 
noticeable that the general purpose of the letter is to protest 
against infractions of the privileges of the clergy by the king, 
These passages will be sufficient to show how strongly the 
doctrine of the divine authority of the civil government, and 
the duty of obedience to it, was held in the ninth century. It 
might seem as though these writers were still wholly under the 
influence of the extreme position of St Gregory the Great. 
We can indeed understand how they came to this view. God 
is the source of all authority ; the king as ruler derives his 
power from God, the evil king as much as the good ; the former 
indeed, as we have seen, in the last passage quoted from 
Hincmar, holds his power by God’s permission rather than 
by His appointment, but still he holds it by God’s permission 
for the chastisement and correction of evil. Therefore, they 
say, we must always obey the king, and submit to him, 
even when unreasonable and unjust, lest we should be found to 
be resisting God. These writers think that their principles are 
the same as those of Gregory the Great. We must now con- 
sider other aspects of their theory of government, and we shall 
be led to recognise that while they repeat these patristic phrases 
with sincerity, their own final judgment is influenced also by 
considerations of quite another kind. 

1 Hincmar of Rheims, Ep. it. Ad principibus gratiaa referunt ; et de hi* 
Carolum Begem : “ Quia uihil fit in qui ad purgationem auam a Deo reg- 
mundo, nisi quod aut Deus miseri- uare permissi sunt, gementes emultant ; 
cqrditer facit, aut fieri juste permittit. sicut scriptum est ‘ Exaultaverunt filiee 
Cum i toque reges ex illo regnant, Judas in omnibus judiciis tuis, Domine.’ 
misericordia illius est, ut salventur Sicque non resistunt ordination! Dei, qui 
populi eis Commissi : cum vero non ex novit, non mala face re, sed ordinare. 
illo, sed permittente justoipsius judicio Resistunt autem iniquis iniquorum 
reges regnare videntur, v indicta est operibus et mandatis. Unde scriptum 
peccatoris populi et regnantis cumulus est : 'Verba sapientium quasi stimuli, 
posna. Sed fideles quique potestati et quasi claves in altum defixi,’ quia 
aut a Deo collates aut a Deo permisses nesciunt culpas palpare, sed pungere, 
non resistunt, cum juxta Petri vocem : et tolerant patienter propter Dominum 
* Sub znanu Dei humiliantur, et de bonis illata mala sibi a principibus malis." 
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CHAPTER XVIII. 

THE THEORY OF THE KING AND JUSTICE. 

So far as we have gone m our examination of the political 
theory of the writers of the ninth century, we have recognised 
the influence of the theories of St Gregory the Great as to the 
duty of an unlimited obedience to the civil ruler ; for in the main 
it is his sentiments and phrases which they are reproducing. 
No doubt they reproduce these with honesty and sincerity ; no 
doubt they imagined that they really held just the same opinions 
as St Gregory. But when we examine their writings further, 
we discover at once that we have here only one aspect of their 
view of the nature and source of the authority of government. 

The truth is, that while the writers of the ninth century are 
most anxious to express themselves in the language of the 
Fathers, most anxious to be faithful to the traditions which they 
had inherited from them, their own standpoint is really in many 
ways a very different one from that of St Gregory the Great. 
The situation of the ninth century was, in fact, a very different 
one from that of the sixth century. The whole Western 
Church must probably have been influenced by the violent 
rupture between the Bishop of Borne and the iconoclastic 
emperors. Italy had risen in revolt against the attempt Jto 
suppress the use of images, and the Bishops of Borne, though 
they had tried to moderate the violence of the revolt , 1 yet 
had necessarily been compelled by their own convictions to 
approve the Italian resistance to the impious wishes of the 
iconoclastic emperors ; and such armed resistance must have 
tended to neutralise the tradition of St Gregory the Great. 

1 Liber Pontificalia : Gregory II., zvii. and xx. 
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The transference of the empire from the Byzantine to the 
Frank, and the fact that the Western ecclesiastics had in the 
ninth century to do, not with the civilised chiefs of the ancient 
Roman civilisation, but with the half-barbarous Teutonic king9 
and emperors, must have exercised an even greater influence 
upon the temper of the great churchmen. They might ex- 
press themselves in the most deferential terms to their rulers, 
but actually they were civilised men, — at least they had the 
tradition of civilisation, — while the rulers were for the most 
part uneducated and half-barbarous. It must have become 
very difficult for the churchmen to think of an unqualified 
obedience to men who in some very important matters were 
their inferiors. And there was yet a third circumstance which 
profoundly affected the political conceptions of churchmen and 
laymen alike. They might, as Christians, desire to be faithful 
to the traditions of the Christian Fathers, like Gregory the 
Great, but actually and necessarily they were still more power- 
fully influenced by the traditions of their own race. We shall 
have to examine the Teutonic tradition of Government presently 
in more detail : for the moment it is enough to say that the 
Teutonic tradition knew nothing of an unlimited authority in the 
ruler, but a great deal of the relation of the king to his great 
or wise men, and even to the nation as a whole ; and for the 
most part the churchmen outside of Italy, and even to a large 
extent in Italy, were men of the Teutonic race or tradition. 

The situation of the ninth century was wholly different from 
that of the sixth ; and while, as we have seen, the writers of the 
ninth century, in their anxiety to be faithful to the tradition of 
the earlier Christian writers, constantly repeat such phrases as 
these of St Gregory the Great, they are also continually and 
quite dearly governed by other traditions and give expression 
to other principles. In this and the following chapters we have 
to consider these. We begin by examining their conceptions of 
the relation of government and justice. We have seen that the 
writers of the ninth century look upon the king as the repre- 
sentative of God, and sometimes speak as though this were true, 
whether he is good or bad, just or unjust. This does not, how- 
ever, mean that they are blind to the difference between the just 
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king and the unjust, whom they do not hesitate to call a tyrant. 
It is true that some of the Fathers had spoken as though this 
made no difference in the duty of the Bubject, and we have seen 
that St Augustine actually omits the characteristic of justice 
from his definition of the State; but, as we have also seen, 
other Fathers represent another tendency, and the ^Affuence of 
one of these is very strong in the ninth century. 

We have in a previous chapter mentioned the definitions of 
civitas and populus given by St Isidore of Seville. Hrabanus 
Maurus reproduces them, 1 and it is perhaps worth noticing that 
in doing this he follows St Isidore in his reproduction of Cicero’s 
definition of the State as against St Augustine. We cannot, 
indeed, argue from this that he intends to repudiate St Augus- 
tine’s definition ; but the fact may serve to illustrate what we 
have already said, that St Augustine’s definition of the State 
does not seem to have exercised any considerable influence 
in the Middle Ages. 

We have also in a previous chapter mentioned the definition 
of the king given by St Isidore of Seville. Kings, he says, are 
so called from ruling, but he does not rule who does not correct : 
if the ruler acts rightly, he will keep the name of king ; if he 
transgresses, he will lose it. There is an -ancient proverb, 
“ Thou shalt be king, if thou doest rightly ; if not, thou shalt 
not be king.” 2 His definition is constantly referred to by the 
writers of the ninth century. Hrabanus Maurus reproduces it 
verbatim in his ‘De Universo,’ s and it is more or less exactly 
cited by Sedulius Scotus, 4 by Jonas of Orleans, 6 by Cathulfus,'* 

1 Hrabanus Maurus, De Universo, corrigit. Recte igitur faciendo regie 

xiv. 1 : “ Civitas eat hominum multi- nomen teuetur, peccando amittitur 

tudo eocietatis vinculo adunata ; dicta Unde et apud veteree, tale erat 

a civibus, id eat, ab ipsis incolia urbis. proverbium : 1 Rex eria bl recte facias, 

Nam urbs ipsa mcenia sunt; civitas si non facias non eris.’” » 

autem non saxa, sed habitatores vo- 3 De Universo, xvi. 3. 
cantur.” Id., id., xvi. 4: “Populus 4 De Rectoribus Christiania, 2. 

eat coetua human® multitudinia 3 De Iustit. Regia, 3 : “ Rex a recte 

juris consensu concordi communions regendo vocatur ; si enim pie, et juate, 
sociatus." et misericorditer regit, merito rex 

3 St Isidore of Seville, Etym., ix. 3 : appellatur ; si bis caruerit nomen regia 
“ Regee a regendo vocati. Sicut enim amittit.” 

eacerdoa a saorificando, ita et rex 6 M. G. H. Ep., iv. Var. Car. Mag 
a regendo. Non autem regit qui non Regu., 7. 
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and by Hincmar of Rheims . 1 * * 4 * In itself thiB definition might 
mean much or little, but it obtains a very considerable signific- 
ance when we observe again how sharply the “ king ” is con- 
trasted with the “ tyrant.” St Isidore, in the same place where 
he defines the meaning of “ king,” also defines the meaning of 
“ tyrant.’^t-This name, he says, had formerly been used as 
equivalent to that of king, but in later time was used to denote 
a wicked and cruel ruler.® This definition, again, is repro- 
duced exactly by Hrabanus Maurus , 8 less precisely by Jonas 
of Orleans ; * and Hincmar of Rheims seems to have it in 
his mind when he says that without clemency, patience, and 
love a man may become a tyrant, but cannot well attain to 
the kingdom . 6 St Isidore of Seville adds to his definition of 
the king the observation that the principal royal virtues are 
justitia and pittas? Hrabanus Maurus 7 and Hincmar of 
Rheims reproduce his phrase . 8 

The ninth-century writers are also strongly influenced by a 
work of uncertain date, which some of them seem to have 
regarded as being by St Cyprian, though it was also at various 
times attributed to Origen, St Augustine, or other Fathers. It 
seems clear that the work is of a much later time than any 
of these, and it has been contended that it belongs to the 


1 Ad Episcopos de Institutione 
Carolomanni, 16. 

* St Isidore of Seville, Etym., 

ix. 3 : " Tyranni Grace dicun tur. 

Idem Latine et regee. Nam apud 
reterea inter regem et tyrannum 
nulla diecretio erst ; ut ‘ Pars mihi 
pacis erat destrain teligisse tyranni.’ 
Fortes enitn reges tyranni vocabantur. 
N^zn tiro fortis. De quibus Dominus 
loquitur ) ' Per me reges regnant, et 
tyranni tenent terrain.' Jam poatea 
in usum aoeidit tyrannoa vocari pcs- 
simos atque inprobos reges, luxuries^ 
dominations cupiditatem et crudel- 
issimam dominationem in populia 
exercentes. ” 

* De Universo, xvi. 3. 

4 De Inetit. Regia, 8: "Antiqui 

autem omnes reges tyrannoa vocabant ; 


sed postea pie, et juste, et misericorditer 
regentes regie nomen aunt adepti ; 
iinpie vel injuste, crudeliterque princi- 
pantibus, non regis sed tyrannicum 
aptatum est nomen.” 

5 De Divortio Lotharii et Tetbergie, 
Prssf. : "Et licet sint alias virtutes 
sine quibus ad regnum non pervenitur 
eeternum, tamen sine his tribus quae 
posuimus, tyrannus fieri potest, reg- 
num autem salubriter nemo potest 
obtinere terrenum, id est sine man- 
auetudine . . . sine patientia . . . 
sine vera dilectione." 

9 Etym., ix. 3: "Regiae virtutes 
pracipus dues, justitia et pietae : plus 
autem in regibus laudatur pietas ; nam 
justitia per se severs est.” 

7 De Universo, xvi. 3. 
a Ad Episc. de Inst Carol., 17. 
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seventh century. 1 2 This treatise, ‘De Duodecim Abusivis 
Saeculi,’ which is of much value and interest throughout as a 
criticism of the condition of society in the period, whatever 
that may precisely be, to which it belongs, has one chapter 
which is specially important in relation to the conception of 
justice in the State. The ninth chapter deals with^i'6 unjust 
king, and declares that the king must not be unjust, but 
must restrain the unjust: it is the proper purpose of his 
office to rule, but how can he rule and correct others unless 
he first corrects himself ? Justice in the king means to 
oppress no man unjustly, to judge righteously between men, 
to defend the weak, to punish the wicked, to protect the 
Church, to put just rulers over the kingdom, to live in God 
and the Catholic faith, and to keep his children from eviL 
The king who does not rule according to these principles 
will bring many evils and disasters on his country and his 
descendants. The king should remember that as he has the 
greatest station among men, so also he will suffer the greatest 
punishment if he does not do justice.® This chapter is quoted 

1 It haa been argued with great pauperea elemoaynia alere, juatos 

force by S. Hellmann, in his admirable super regni negotia constituere, senes 
edition, 1908, that this work is of et sapientes et sobrioB conailiarios 
Irish origin, and belongs to the seventh habere . . iraoundiam differre, 

century. patriam fortiter et juste contra ad- 

2 De Duodecim Abusivis Stcculi, 9 : versarioB defender®, per omnia in 

“ Nonus abusionis gradus est rex in* Deo confidere, prosperitatibus animurn 
iquus. Quem cum correctorem ini- non elevare cuneta advsersaria 

quorum esBe oportet, licet in semet patienter ferre, fidem Catholicam in 

ipso nominis sui dignitatem non Deum habere, fiHos buos non sinere 
custodit. Nomen enim regis intellectu- impie agere, certis horis orationibua 
aliter hoc retinet, ut subject is omnibuB insistere, ante horas oongruas non 
rectoris officium procuret. bed qualiter gustare cibum. . . . Qui vero regnum 
alios corrigere poterit qui proprioa secundum banc legem non dispens&t, 
mores ne iniqui sint non corrigit? multas nimirum adverBitates impeaii 
Quoniam in justitia regis exaltatur tolerat. ldcirco enim ssd{)e pax 

solium et in veritate solidantur populorum rumpitur et often dicula 
gubernacula populorura. Justitia vero etiam de regno Buscitantur’ terrarum 
regis est neminem in juste per poten- quoque fructus diminuuntur et aer- 

tiam opprimere. Bine acoeptione per- vitia populorum prsepediuntur, multi 

Bonarum inter virum et proximum et varii dolores proeperitatem regni 
suum judicare, ad yen is et pupillie inficiunt. . . . Ecce quantum justitia 

et viduis defensorem ewe, furta regis seeculo valet, intuentibus per- 

cohibere, adulteria purire, iniquos non spicue patet. Pax populorum est, 
exaltare . . •« ecclesias defendere, tutamen patri®, munitas plebis, 



224 POLITICAL THEORY OP NINTH CENTURY, [past IV. 


by Jonas of Orleans 1 and by Hincmar of Bheims 2 in their 
treatises dealing with the nature of the royal authority. 

The formal treatises on kingship in the ninth century are 
indeed very largely made up of admonitions to the king to 
follow after justice and mercy, to seek wisdom and to fear 
God. Sstb^ragdus bids the king to love justice and judgment, 
the royal way trodden in older times by former kings. He 
admonishes him to do justice to the poor and the orphan, 
if he desire that God should establish his throne. 8 Alcuin 
in his letters continually urges upon the various rulers to 
whom these are addressed the same principle, that their chief 
duty is to do justice and mercy to their people* Sedulius 
Scotus, in his treatise on the nature of the Christian ruler, 
lays much stress on the same points. 8 He and Cathulfus have 
a very interesting enumeration of the eight qualities which are 

muDimentum gentis, cura languorum, pronum in misericordia — secundum 

gaudium hominum, temperies ajris, quud ille miseretur subjectis, misere- 

aerenitaa maris, terra fecundilas, bitur ei Deus — sobrium in moribus, 

eolacium pauperum, hereditas iiliorum veridicum in verbis, largum in donis, 

et sibimet ipei spes futura lieati- providum in coneiliis : consiliarios 

tudinis. Attamen sciat rex quod sicut habere prudentea, Deum timentes, 

in throno hominum primus const! tutus honestis moribus omatos. . . . 

est, Bic et in pcEnis, si justitiam non Legimua quoque, quod Hegis bonitas 

fecerit, primatum habiturus est. totius est gentis prosperitaa, victoria 

Omnes namque quoscumque pecca- exercitus. . . . Magnum est totam 

tores sub se in prsesenti habuit, supra regere geutem. A regendo vero Bex 

se modo plagali in ilia poena habebit.” dicitur : et qui bene regit subjec- 
1 Be Inst. Regia, 3. turn sibi populum, bonam habet a 

1 Ad Episc. de IuBt. Carol., 7, and Deo retributionem, regnum scilicet 

De Regia Persona, 25. coeleste. Valde feliciter regnat in 

* Via Regia, 8 and 9 : “ Dilige ergo, terra, qui de terreno regno merebitur 

rex, justitiam et judicium, quse est via coeleste. Orationibu3 vero et vigiliis 

regia, et a prioribus regibus antiquitus eo instantius ad Deum iusistere debet, 

trita. . . . Sed tempera justitiam et quo non pro se solummodo, sed et 

crudelitatem solliciter cave siuiatram. pro totius gentis pros peri tate Deum 

. ' . Si vis ergo, 0 rex, ut thronus deprecari debet. Similiter Principes 

tuue a Domino firmetur, non ceases et Judices populi in justitia et pie- 

justificare pauperem et pupillum." tate populo prasint. Viduis, pupillia 

4 M. O. H. Ep., iv. ; Alcuin, Ep. et miseris sint quasi patres ; quia 

18 : “ Illorum est, id est, Sacerdo- eequitas Principum populi est exultatio. 

turn, verba Dei non tacere. Vestrum Ecclesiarum Christi sint defensores et 

est, o Principes, humiliter obcedire, tutores ; ut servorum Dei orationibus 

diligenter implere. Regis est, omnes longa vivant prosperitate. ” Cf. Ep. 

iniquitates pietatis suae potentia ob- 30, 64, 217. 

primere ; justum ease in judiciis, 4 De Rect. Christ., 2, 3, Ac. 
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the most firm supports of a just king . 1 Jonas of Orleans, 
as we have already mentioned, cites St Isidore’s definition 
of the king and the tyrant, and also the ninth chapter of the 
treatise ‘De Dnodecim Abusivis Sasculi,’ and himself urges 
with much vigour on the king the duty of doing justice. The 
king’s chief duty, he says, is to govern the people^ God with 
equity and justice, and to strive that they may have peace and 
concord. He is to prevent all injustice and to appoint fit per- 
sons to administer the State under him, for he will be respon- 
sible if they are unjust. Such ministers must learn that the 
people of Christ are by nature their equals, and that they must 
rule them justly, and not lord it over them or ill-treat them, 
thinking that they belong to them, or are put under them for 
the glory of the rulers. Such notions belong to tyranny and 
unjust power, and not to justice . 2 


1 M. G. H. Ep., vol. iv. ; Ep. V&r. 
Car. Mag. Regn. Script., 7 : “ Sunt 
autem octo column® regia juati 
propriae. . . . Prima eat Veritas in 
rebus regalibus ; secunda pacientia 
in omni negotio ; tertia largitas in 
muneribua ; quarts persuadibilitaa in 
verbiB ; quinta malorum correptio et 
conHtrictio ; sexta bonorum elevatio 
et exaltatio, septima levitas tributi in 
populo, octava requitaa judicii inter 
divitem et pauperem.” Cf. Seduliue 
Scotus, De Rect. Christ., 10. 

2 De Inst. Regia, 4 : “ Regale 

miniBterium M pec ia liter eat populum 
Dei gubernare et regere cum eequitate 
et juatitla, et ut pacem et concordiam 
habeant studere. Ipae enim debet 
primo defensor ease ecclesiarum et 
aervorum Dei. Ipsorum etiam ofBcium 
eat aaluti et minis terio sacerdotum 
solerter proapicere, eorumque armia 
et protectione Eeeleaia Chriati debet 
tueri : viduarum, orphanorum, ceeter- 
orumque pauperum, necnon et omnium 
indigentium inopia defend! Ipaiua 
enim terror ac studium hujuscemodi, 
in quantum poaaibile eat, ease debet ; 
primo ut nulla injuatitia fiat j deinde, 
ai evenerit, ut nullo modo earn aub- 

VOL. I. * 


a iatere jjermittat, nee apem delitea- 
cendi, aive audaciam male agendi 
cuiquam relinquat ; aed scianb omnea 
quoniam ai ad ipaiua notitiam per- 
venerit quidquam mali quod ad- 
miaerint, nequaquam incorreptum aut 
inultum remanebit : aed juxta facti 
qualitatein erit et mudua just® 
correptionia. Quapropter hoc in 
throno regiminia poaitua eat ad 
judicia recta peragenda, ut ipae per 
ae provident et perquirat, ne in 
judicio aliquis a veritate et squitate 
declinet. Scire etiam debet quod 
cauBa, quam juxta miniaterium aibi 
commiaaum adminiatrat, non horainum 
aed Dei causa exiatit, cui pro minis- 
ters quod Buacepit, in examinia tre- 
mendi die rationem redditurus eat. 
Et ideo oportet ut ipae, qui judge 
eat judicum, cauaam pauperufh ad ae 
ingredi faciat, et diligenter iuquirat, 
ne forte illi qui ab eo constJtuti aunt, 
et vicem ejua agere debent in populo, 
injuste aut negligenter pauperes op- 
preasionea pati permittant. . . . 

“ 5. His quea prsemiasa aunt de- 
clarator quod hi qui post regem 
populum Dei regere debent, id eat 
duces et comitea, necesse eat ut tales 
P 
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In another passage of the same treatise Jonas urges that jus- 
tice preserves a kingdom, while injustice causes its ruin ; 1 and he 
prefixes to another chapter, in which he urges on subjects the 
religious obligations of obedience to the king, the observation 
that thq duty of the royal office is to care for the wellbeing of 
the subject, and that therefore, as they desire that the king 
should aid them, they should obey and serve him.* Hincmar 
of Rheims, as we have already seen, cites St Isidore’s definition 
of the king and the tyrant, and the treatise ‘De Duodecim 
Abusivis Saeculi ’ on the unjust king, and he repeats Jonas of 
Orleans’ observations on the duty of kings’ ministers.* 

We find Jonas’ statement of the nature of the true king 
and of his chief duties reproduced in the address presented by 
the bishops to Lewis the Pious in the year 829. In this they 
first cite passages from the writings of St Isidore of Seville, St 
Gregory the Great, and FulgentiuB of Ruspe, to illustrate the 
difference between the tyrant and the king, and the true char- 
acter of the king, and then urge upon him to remember that 
his chief duty is to govern with equity and justice, to defend 
Churches and the servants of God, the widows, orphans, and 
all other poor and needy people. His duty is to prevent all 
injustice, if possible, and if it does occur, to put it down. He 
should therefore be always ready himself to hear the cause of 
the poor, lest any of his ministers should act unjustly, or suffer 
the poor to be oppressed. Men of every rank must remember 

ad oonstituendum provideantur, qui consul turn ferre debere ; et idcirco 
sine periculo ejus, a quo conatituuntur, oportet ut omnes subject! fideliter, 

constitui poasint, scientea se ad hoc et utiliter, atque obedienter eidern 
poaitor esse ut plebem Christi sibi pareant potestati : quoniam qui potea- 
natura aequalem recognoacaut, eamque tati a Deo ordinatm reeiatit, Dei 
qlementer salvent, et juste regant, non utique ordinationi, juzta apoatoli docu- 
ut donanentur et affligact, Deque ut meotum, resiatit. Sicut enim subjecti 
populum auum eeatiment, aut ad auam a rege aibi volunt pie et juste opitu- 
gloriam aibi ilium aubjiciant : quod dou lari, ita , specialiter ei primum ad aal- 
pertinet ad juati tiara, sed potius ad utem arums sure procurandazn, deinde 
tyrannidem et iniquam poteatatem.” geueraliter ad honeatatem et utilitatem 
1 De Inst. Beg., 6. Cf. De lust. regni secundum Dei voluntatem die- 
Laicali, ii. 24. ponendam atque adminiatrandam, in* 

9 De Inst. Beg., 8: “Constat re- diasimulanter atque irretractibiliter ao- 
galem poteatatem omnibus sibi sub- latium opportunum debent ezbibere,” 
jectia secundum jequitatis ctrdinem 9 Ad Bp. de Inst. Carol., 24. 
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that if they will have to answer for every idle word, much more 
will they have to give account to God for the office which He 
has intrusted to them . 1 

Hincmar of Rheims and Sedulius Scotus seem to express 
these conceptions in stronger terms than any others. ''Hincmar 
quotes, without comment indeed, but no great dSmment was 


1 M. G. H. Leg., sect. ii. vol. ii. No. 
196, Episcoporum ad Hludoyicum Im- 
peratorem Kelatio, 66 : “ Ut quid rex 
d ictus Bit ; Ysidorus in libro Sen- 
tentiarum ecribit: ‘Rex enim,’ inquit, 
‘ a recte agendo vocatur : ai enim pie 
et juste et uisericorditer regit, merito 
rex appellatur : si his caruerit, non 
rex sed tyrannuB est.’ Antiqui autem 
ut idem Isidorus in libro Ethi- 
mologiarum ecribit, omnea reges 
tyrannos yocabant. Bed postea pie 
et misericorditer regentibus regie 
nomen adeptis, impie yero, injuste, 
crudeliterque principantibus non regie, 
sed tyrannicum aptatum cat nomen. 
Unde et beatus Gregorius ait in 
Moralibus : ' Viros namque sanctoe 
proinde reges rocari in sacris suis 
eloquiis didicimus, eo quod recto agant 
sensusque proprios bene regant et 
motus resistentes sibi rationabili dis- 
cretions component. Recte igitur illi 
reges vocantur qui tarn semet ipsos, 
quam subjcctos bene gerendo paci- 
ficare noverunt.' Ad quid etiam 
constitutus sit imperator, Fulgentius 
in libro de veritate predeBtinationis 
et gratia;, ecribit: ‘ Clementissimus 
quoque imperator non ideo est vas 
misericord i® preparatum in gloriam, 
quia apicem terreni principatus ac- 
cipit, sed si in imperiali culmine 
recta fide vivat et yera cordis humili- 
tat* preditus culmen regise dignitatis 
sanctw religioni subjiciat : si magis 
in timore serrire Deo, quam in timore 
dominari populo delectetur, si in 
«o lenitas iracundiam mitiget, ornet 
benignitas potestatem, si se magis 
diligendum, quam metuendum cunctis 
exibeat, ai subjectis aalubriter consul at, 


si justitiam sic teneat, ut miseri- 
cordiam non relinquat, si pre o mni bus 
ita se sanctce matris ecclesice catholic® 
meminerit filium, ut ejus paci atque 
tranquillitati per uniyersum mundum 
prodesse suum faciat principatus. 
Magis enim christianum regitur im- 
perium, dum ecclesiastico statui per 
omnem terram consulitur, quam cum 
in parte quacunque ten-arum pro 
temporali securitate pugnatur.’” 

It is important to notice the way 
in which the bishops understand the 
authors whom they quote. They con- 
tinue to enforce the same ideas in the 
words of JonaB of Orleans : “ Regale 
□amque minieterium specialiter est, 
populum Dei gubernare et regere cum 
equitate et justitia et, ut pacem et con- 
cordiam habeant, studere. Ipse enim 
debet primo defensor esse ecclesiarum 
et servorum Dei, riduarum, orfanorum 
ceterorumque paupcrum necnon et 
omnium iudigentium. Ipsius enim 
terror et atudium hujuBcemodi, in 
quantum possibile est, esBe debet, 
primo, ut nulla injuetitia fiat, deinde, 
si evenerit, ut nullo modo earn sub- 
sistere permittat, nee spem delites- 
cendi sive audatiam male agendi 
cuiquam relinquat. . . . Undeoportet, 
ut ipse, qui judex est judicuy causam 
pauperum ad se iDgredi faciat et 
diligenter inquirat, ne ffrte aliqui, 
qui ab eo constituti sunt et vicem 
ejus agere debent in populo, injuste 
aut negligenter pauperes oppressiones 
pati permittant. Scire autem unum- 
quemque cujuBlibet sit ordinia, opor- 
tet, quia si de ocioso sermone Deo 
rationem redditurus est, multo magis 
de ministerio sibi divinitua commiaso.” 
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Deeded by him, a phrase of St Augustine’s to which we have 
referred in an earlier chapter : “ Kemota itaque justitia, quid sint 
regna nisi magna latrocinia.” 1 And Sedulius Scotus, warning 
evil rulers of the ruin which impends over them, of the judg- 
ment of 'Sod which awaits them both in this world and the 
next, exclaiiSi : “ What are impious kings but the greater robbers 
of the earth, fierce as lions, ravening like wolves ; but they are 
great to-day and perish to-morrow, and of them God has said, 
' They reigned, but not by Me ; they arose as princes, but I 
knew it not.’ ” * The evil ruler or tyrant is no true king ; he is 
only, as Cicero indeed had called him, a wild beast, the most 
terrible and loathsome known to the world. 

The writers of the ninth century, then, while they reproduce 
the phrases of St Gregory the Great with regard to the divine 
authority of the ruler, and speak at times as though he must 
under all circumstances be obeyed as the representative of God, 
are also clearly and strongly influenced by other considerations, 
partly founded, no doubt, upon the authority of other Fathers 
like St Isidore of Seville, but also in large measure related to 
their own experience and traditions. They no doubt felt really 
and profoundly the truth which lay behind St Gregory’s phrases, 
the truth that authority in the State is sacred ; they had ample 
experience of the consequences of discord and civil strife. But, 
on the other hand, they had no mind to submit to injustice 
or tyranny ; they were probably clearly enough conscious of the 
fact that many of the kings whom they had known were capric- 
ious and fallible rulers. 

We must turn to the actual conditions of the government of 
the time, not to discuss the intricacies of the Frankish or other 
Teutonic constitutions, but that we may recognise some of the 
principles which lay behind the constitutional machinery and 
practice fit those times, and that we may more completely 
understand the forces which were moulding the theory of the 
State. 

1 De Regie Persona, 8. Cf. p. 167. rarum letronee, ferocee at leones, 

1 De Rect. Chris., 8: "Quid sunt rabidi lit ursif” 
eutem impii reges, nisi majores ter- 
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CHAPTER XIX. 

THE KING AND THE LAW. 

We have seen that the writers of the ninth century look upon 
justice as something essential to the character of the true ruler. 
Without justice he is a tyrant and no king. The conception of 
justice was indeed no more clear in the ninth century than 
in the present day, or in ancient times; but we think that 
justice, relatively to the ruler, had a meaning in the ninth 
century whose importance is very great indeed. No king is 
just who does not observe and respect the law; the law is 
at least one standard of justice, clear, distinct, constantly 
appealed to. 

We have seen in earlier chapters that in the theory of the 
Eoman jurists the emperor is the source of law. Justinian 
even speaks of him as the sole “ legis lator.” 1 It is true that, as 
we have also seen, this power is his only because the Eoman 
people have chosen to confer their authority upon him; the 
people is the only ultimate source of law. But still the em- 
peror is the actual source of law. And the emperor is “ legibus 
solutus,” a phrase whose significance it is not easy to define. It 
may indeed be doubted whether it can be clearly defined. Per- 
haps it only expresses a conception whose history can he traced 
in such a constitutional form as that of the dispensing power of 
the English Crown, — a power which seems to represent the con- 
sciousness present, however vaguely, to any more developed 
reflection upon law and the State, that there must be a power 
in the State itself which can, if necessary, interfere to prevent 
the harsh or inequitable operation of the law in particular cases ; 

. 1 Cod. i. 14. 12. 
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a power which, being in its nature administrative rather than 
legislative, must be intrusted to the head of the State as ad- 
ministrator. It is the influence, perhaps, partly of this con- 
sciousness, partly of the revived study of the Roman juris- 
prudence* which leads the more systematic political thinkers of 
the thirteen^? century like St Thomas Aquinas to observe that 
the prince cannot properly be said to be under the law, for he 
must have the power of dispensing with it. 1 

In the ninth century, however, the king is not the sole source 
of law, but only has his part in the national relation to it, and 
he is not usually thought of as above the law, or outside of it, 
but as bound to carry it out. The ninth-century theory of the 
relation of the king to justice may be reasonably connected 
with the theory of his relation to law. Lothair, Lewis, and 
Charles, at their meeting at Mersen in S51, put out a declara- 
tion promising their faithful subjects that for the future they 
would not condemn, or dishonour, or oppress any man against 
the law and justice. 2 And when Lewis at Coblentz in 860 
repeats the promises of Mersen, he adds an emphatic assurance 
that his faithful subjects shall enjoy the ancient law, and that 
all shall receive justice and law. 8 Justice, when translated 
into constitutional tradition, means, in the first place, the 
observation of the national law: the king is just when he 
sees that this is carried out, unjust when he acts in con- 
tradiction to it. 

In the treatise of Hincmar of Rheims on the divorce of 
Lothair and Tetburga we find a formal discussion of the nature 
and source of the royal authority, to which we shall have to 
return later, for it contains much which is important. For the 

V St Thom. Aquin., Summa 1, 2, Q. damnabimus aut dehonorabimua aut 
xcvi. 6 ; *and Sum. 2, 2, Q. Ixvii. 4. opprimemua Tel indebitis machine- 
Cf. article by K. W. Carlyle in ' Scottish tionibus affligemue," Ac. 

Review,’ Jin. 1896, “The Political * M. G. H. Leg., sect. ii. voL ii. 242. 
Theories of St Thomas Aquinas.” 6; “Et volumus, ut vos et ceteri 

* M. G. H. Leg., sect, ii, vol. ii. 205. homines fldeles nostri talem legem et 
6 : “ Ut nostri fi deles, unusquisque in rectitudinem et tale salvamentum in 
mo ordine et statu, veraciter sint de regnis nostris habeatis, Bicut anteces- 
nobis securi, quia nullum adhinc in sores vestri tempore antecessorum 
ante contra legem et justitiam vel nostrorum habuerint . . . et justitia 
auctoritatem ac justaxn rationem aut et lex omnibus oonservetur.” 
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moment we look at it only to see how he deals with the relation 
of the king to law. It is contended, he says, by some wise 
men that the prince is a king, and that the king is subject to 
the laws and judgment of none save God alone. This is true in 
one sense, he replies — that is, if he is a true king, for the ]png 
is so called from ruling ; and if he governs him se'y according to 
God’s will, and directs the good into the right way, and corrects 
the wicked so as to drive them from the evil way to the good 
and right one, then he is a king indeed, and subject to the laws 
and judgments of none save God. Whosoever, then, is a king 
in the true sense, is not subject to law, for law is set not for 
the just but for the unjust, for wicked men and for sinners ; and 
he who rules himself and others according to the fruits of the 
spirit is not subject to law, for “ against such there is no law.” 
But the adulterer, murderer, unjust man, the ravisher, and the 
man guilty of other vices, whoever he may be, will be judged 
by the priest . 1 Hincmar’s treatment of the question seems to 
indicate that he was in some measure conscious of the difficulty 
of defining in precise terms the relation of the king to law ; but 


1 Hincmar of Rheima, De Div. Loth, 
et Tetb., Quarstio vi. : “ Dicunt quoque 
etiam aliqui sapientes, quia iste prin- 
ceps rex eat, et nullorum legibus vel 
judiciia aubjacet, nisi aolius Dei. . . . 

“ Reap. . . . Quod dicitur, quia rex 
nullorum legibus vel judiciia aubjacet, 
niai aoliug Dei, verum dicitur ai rex 
eat sicuti nominatur. Rex enim a 
regendo dicitur, et si seipsum secundum 
voluntatem Dei regit, et bonoa iu viam 
rectam dirigit, males autem de via 
prava ad rectam corrigit, tunc Tex est, 
et nullorum legibus vel judiciis nisi 
aolius Dei aubjacet : quoniam arbitria 
possunt dici, leges autem non sunt, 
nisi illsB quse Dei aunt per quern reges 
regnant, et conditoree legem justam 
decemunt. Et quicunque rex veraciter 
rex est, legi non subjacet, quia lex 
non est posita justo, sed injustis et 
non subditis, impiis et peccatoribus, 
aceleratis, contaminatia, parricldia et 
matrioidis, . m . et ai quid aliud sane 


doctrine adveraatur, et liiB qui o pari- 
bus carnia aerviunt, de quibus dicit 
ApoBtolua [quotes Gal. v. 19-21]. . . . 
Qui autem so et alios secundum 
fructuB Spiritua regit [quotes Gal. v. 
22 , 23 ] . . . legi non aubjacet quia 
‘ adversus hujuamodi non eat lex.’ 
Sed Bolo judicio Chriati aubjacet a 
quo et remunerabitur cujua est qui 
camem suam crucifigit cum vitiia 
et coacupiacentiis. Alioquin adulter, 
homicide, injustua, raptor, et aliorum 
vitiorum obnoxiua quilibet, vel aecrete, 
vel publice, judicabitur a sacerdotfbua, 
qui sunt throni Dei, in quibua Deus 
sedet, et per quos sua deegrnit judicia, 
quibua et in apostolis auis quorum 
locum in Eccleaia tenent, Do minus 
dixit 1 Si peccaverit frater . . . 
(Matt, xviii. 15, IS).’ Et ne quia in 
hoo sacerdotem parvipendat adjunxit 
Dominus [quotes Matt, xviii. 18], . . . 
Et item dicit ‘qui voa audit me audit, 
et qui voa spernit, me apernit.’ ” 
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it is fairly explicit as indicating that whatever might be the 
relation of the true ruler to the law which he is justly adminis- 
tering, the evil ruler who sets at nought the moral law is liable 
to correction at least by the Church. We shall have to return 
to tjiis particular aspect of the question later. 

If in thiJk passage Hincmar seems to express himself in 
the most cautious fashion, we find him speaking in more un- 
qualified terms in other places on the principle that it is the 
duty of the ruler to observe and obey the law. In another part 
of the same treatise he quotes a phrase of St Ambrose which 
we have already discussed, “Leges enim imperator fert, quas 
primus ipse custodiat,” and warns the king that if he breaks 
the laws he may find himself condemned by the apostle’s words, 
“ Thou that preachest a mem should not steal, doBt thou steal ? ’’ 1 
We have considered the meaning which may be attached to this 
phrase as it is used by St Ambrose ; Hincmar of Rheims’ com- 
ment on it makes it fairly clear that he understands it in a 
somewhat strict sense. Hincmar also quotes the passage from 
St Augustine’s treatise ‘De Vera Religione’ which we have 
already discussed : the citation occurs as part of a discussion of 
the action of Charles the Bald in summoning Hincmar, Bishop 
of Laon, to appear before a secular court, and passing some sort 
of judgment on him in his absence. Hincmar argues that this 
action is contrary not only to the canons, but also to laws of 
the emperors from Constantine downwards, and to the promises 
made by Charles himself to observe the canons. Therefore he 
concludes, in a phrase of St Gregory the Great, “ It must be so, 
that whatever is contrary to the laws has no force,” and then 
quotes St Augustine as saying that when men make laws they 
judge what is good, but when they have once been made, the 
magistrate cannot judge the laws, but can only act in accordance 


1 Hincmar of Rheims, De Div. Loth, 
et Tetb., Qutestio v. : Resp, : “ Capitula 
eunt legalia imperatorum et regum 
preedeceaaorum suorum, quid Bustinere 
debeat qui poet bannum latronem 
receperit, et in chirographo regum 
noBtrorum bine ezprease decemitur, 
cujuB ministerium eat agere ut ilia 


observentur, aicut sanctUB AmbroBiua 
ad Valentinianum scribit. ‘ Leges enim 
imperator ferat, quas primus ipse 
custodiat,’ quas si ipse fregerit, timen- 
dum eat ne audiat ab apostolo, ‘Qui 
praedicas non furandum, fur&ris, qui 
abominaria idola Bacrilegium facie.”’ 
See p. 164. , 
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with them . 1 It is clear that Hincmar uses St Augustine’s phrase 
to confirm his opinion that the king cannot violate the laws 
which had long been in force as to the relation of the ecclesias- 
tical and secular courts. In the * De Regis Persona ’ Hincmar 
quotes the first part of the same saying of St Augustine, ayd 
then concludes that just laws which have been promulgated 
must be enforced by the prince . 2 

But the strongest and most noteworthy statement of the 
same view is to be found in Hincmar's treatise called ‘De 
Ordine PalatiL’ In the eighth chapter of this work we have 
an exceedingly important statement of the writer’s conception 
of the relation of the king to the law, and of the source of 
the authority of the latter. He begins by a reference to the 
rule that no priest must be ignorant of the canons, and then 
proceeds to say that in like manner the sacred laws — that is, 
the Roman laws in the ‘Lex Romans Visigothorum ’ — decree 
that no one may be ignorant of the law or despise its decrees. 
This includes persons of every worldly rank. Kings, therefore, 
and the ministers of the commonwealth, have laws by which 
they must rule the inhabitants of every province; they have 
the capitularies of the Christian kings, their ancestors, which 


1 Hincmar of Rheima, Pro. Eecl. Lib. 
Def. i. ; “ Unde legalis aententia, quam 

ut prsedeceseores illiua, B. Gregorius 
in commonitorio Joonni dato decrevit 
esse canonicam, dicit : ‘Necesse eat 
quod contra legea eat actum firmitatem 
non habeat.' Et S. Augustinus in 
libro, ‘De Vera Beligione,’ dicit, ‘In 
iatis temporalibua legibus quauquam 
de bis homines judicent, cum eas 
inatituunt : tamen cum fuerint insti- 
tute atque firmate non lieebit judici 
de ipaia judicare, Bed aecundum ipsaa. 
Conditor tamen legum temporalium si 
vir bonua et aapiens eat, illam ipaam 
coneulit ceternam, de qua nulli animsc 
judicare datum eat, ut aecundum ejua 
incommutabilea regular quid ait pro 
tempore jubendum vitandumque dia- 
cemat. ASternam igitur legem mun- 
dis animig fa f eat cognoacere, nefaa 


eat judicare.' De qua B. Proaper 
dicit : — 

' Lex Estonia Dei stabili regit omnia nntn 

Nec mutat vario tempore coneilium.' 

Nam si imperatorea Komauorum auam 
legem Ectemam, vel perpetuam appel- 
laverunt, multo magia lex ilia seterna 
est, qu!B eat Sancto Spiritu pro- 
mulgata." 

8 Hincmar of Bbeims, De Beg. Per., 
27 : “ Sanctua Auguatinus in libro «De 
Vera Beligione’ legea prineffmm aer- 
vandaa oatendit. ‘ In iatis,’ inquiena, 
' temporalibua legibus quauquam de bw 
hominea judicent cum eas inatituunt, 
tamen cum fuerint institute atque 
firmate non lieebit judici de ipaia judi- 
care, aed aecundum ipsaa. ' Igitur aut a 
populo promulgate juste leges aer- 
xandse, aut a principe juBte ac rationa- 
biliter aunt in quolibet vindicandse. ” 
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were lawfully promulgated with the universal consent of their 
faithful subjects. And he then again quotes St Augustine's 
sentence that men judge the laws when they make them, but 
when they are once made, the judge cannot judge them, but 
myst act in accordance with them . 1 We cannot here mistake 
Hincmar’s leaning ; the king’s duty is to govern according to 
the laws; he is no more entitled than any private person to 
ignore the law or to violate it His duty is to carry out the 
law, not to act contrary to it 

In Hincmar’s words we find not only a strong statement of 
the normal subordination of the prince to the law, but a sug- 
gestion of one important cause of this subordination. We think 
that the words which describe the “ capitula ” which the king is 
to carry out, as having been made generali consensu fiddium, are 
extremely significant, and indicate one of the strongest grounds 
for Hincmar’s judgment that he must keep the law. The law 
is not merely his law, nor is it merely by his will that it has 
been made. So far as laws have been made, they proceed from 
the whole State, they have been made with the general consent 
of the faithful subjects of the king. It requires but little re- 
flection to observe how far this conception is from that of the 
Roman jurists. The relation of the Roman emperor to laws 
when promulgated may be a little obscure, perhaps a little 
doubtful. Ulpian’s “ legibus solutus ," 2 and Theodosius’ and 
Valentinian’s “ Cigna vox majestate regnantis legibus alligatuin 
se principem profiteri,” * may represent two different tendencies 
of thought, but at least the emperor was normally in his own 
person the direct source of law. To the ninth-century writers 

1 M. G. H. Leg., sect. ii. vol. ii., reipublica miniatri leges, quibue in 

Hmcmar, De Ordine Palatii, 8: “ Et quacumque proviucia degentea regere 

aicut dictum eat de legibus ecclesiaa- debent, habent capitula christianorum 

ticis, quod nulli aacerdoti suoa liceat regum ac progenitorum auorum, quae 

canones iguorare nec quicquam facere, generali consensu fidelium suoruzn 

quod patrum posait regulis obviare, tenere legaliter promulgaverunt. De 

ita legibus sacris decretum est, ut quibus beatus Augustinus dicit, quia, 

leges nescire nulli liceat aut qu® ‘licet homines de his judicent cum 

sunt statu ta contemner© T Cum euim eas mstituunt, fAmpn c um fuerint 

dicitur, ‘Nulli liceat leges nescire vel institutes atque fir mat Be, non lioebit 

qum sunt Btatuta conte mnere,’ nulla judicibus de ipsis judicare, aed 

persona in quooumque ordine mundano secundum ipsas.' ” 

•xcipitur, qu® bac Bententia non con- a Dig. i. 3. 31. 4 

etringatur. Habent enim reges «t 9 Cod. i. 14. 4. 
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the king had his part in making law, so far as law is made, but 
he has only one part out of many. Other voices have been 
heard besides his, the consent of others has to be given before 
anything can become the national law. This conception is one 
of the very greatest importance in the development of medieval 
political thought, and we must proceed to examine^the legisla- 
tion of the ninth century to make ourselves quite clear upon 
the matter. 

We must observe in passing that the legal system of the 
ninth century has a very different character from that which 
we should attribute to modern law. The great mass of the law 
of the early Middle Ages was not, so far as the consciousness of 
men went, made at all. It was a part of the national or tribal life ; 
it had grown with the tribe, changing, no doubt, but the people 
or tribe were hardly conscious of the changes. Such tradi- 
tional law is contained in most of the early mediaeval codes, and 
its authority was like that of nature. But in the ninth century 
there was already developed, perhaps prematurely, the concep- 
tion that law needs deliberate adaptation, or at least addition, 
and therefore, while much of the legislation of the time is 
nothing but the formal reiteration of what is supposed to be 
immemorial custom, other parts of it represent conscious and 
deliberate attempts to improve or add to the traditional customs 
of the nation. 

There are three bodies of secular law to which the ruler 
of the Teutonic States was related : first, the traditional tribal 
law, which varied considerably within such extended dominions 
as those of the Frankish Empire ; secondly, the legislation of 
the ancient Eoman Empire, which obtained in many districts, 
mainly in the form of different editions of the Theodosian code, 
a system of laws over which the Frankish king or emperpr had 
little control, which are usually referred to by the writers of this 
time as the " leges sacr* ” ; and, thirdly, the actual new'laws, or 
additions to old laws, which the king or emperor might issue, but 
only with the consent and counsel of some or all of his subjects. 

The relation of the king or emperor of the ninth century to 
the secular law is thus very different from that of the Boman 
emperors of antiquity. We are only repeating the judgment 
of the great majority of historical scholars, and would refer to 
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the work of Stubbs 1 * * and Waltz ! among the older writers, and 
to Richter and Kohl 8 and Viollet 4 * among the more recent It 
is true that Fustel de Coulanges has argued with much learning 
and ingenuity against this view, or at least in favour of a 
considerable modification of it, but we do not think that he 
has succeeded in establishing his case. The matter is, however, 
of such great importance in the history of the development of 
political theory that we think it well to illustrate it briefly 
from the legal documents of the ninth century. 

We may begin by observing the method of promulgation of a 
series of “ capitula,” to be added to the “ leges," issued by CharleB 
the Great in the year 803. One manuscript contains an account 
of the method of promulgating these in Paris. They were sent 
to Stephen the Count, who was to cause them to be read in the 
“ mallus publicus ” in the presence of all the “ scabinei.” When 
this had been done, and they all agreed that they would for the 
future observe the laws, the “ scabinei,” bishops, abbots, and 
counts, affixed their signatures. 8 This statement, it is true, 
only refers to one place, but a comparison with sect. 19 of the 
“ Capitulare Missorum ” of the same year makes it fairly plain 
that something like this was the normal mode of promulgating 
these new laws. We learn that the “ missi” were to inquire of 
the “ populus ” about the “ capitula ” which were to be added to 
the laws, and to see that, when all had consented, their signature 
or other authentication was appended to the “ capitula.” 6 * 

We can now compare with this the formula with which 


1 Stubbs, Const. Hist, of Eng. (ed. 
1891), vol. i. p. 143, 4c. 

- Waits, Deutsche Verfassung's 
Geschichte (ed. 1883), vol. iii. p. 
60T, *c. 

* Richler and Kohl, "Annalen des 
Frankisch^n Reiches,” II. Abtheilung, 
p. 686, &c. 

4 P. Viollet, "Hibfcoire des Institu- 
tions Politiques et Administratives de 
la France,’’ vol. i. p. 197, 4c. 

* M. G. H. Leg., sect. ii. vol, i. No. 

39 : " Sub ipso anno h®c oapitula facta 

sunt et oonsignata Stephano Comiti, 

ut htec man ifesto fecisaet in civitate 


Parisiis mallo pubplico et ipsa legere 
fecisset coram illis scabineis ; quod ita 
et fecit. Et omnes in uno consen- 
serunt, quod ipsi voluissent omni 
tempore observers usque in poa- 
terum ; etiam omnes scabinei, episcopi, 
abbatis, comitis menu propria eubter 
firmaverunt.” 

9 M. G. H. Leg., sect. ii. vol. i. No. 
40, c. 19: “Ut populus interrogetur 
de capitulis quEe in lege noviter 
addita sunt ; et postquam omnes con- 
senserint, subscriptiones et manu- 
firmationes suae in ipeis capitulis 
faciaut," 
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Charles the Great issues the “ Capitulare AquisgranenBe.” 
Charles does this with the consent of his bishops, abbots, 
counts, and all his faithful subjects. 1 We find yet another 
very noteworthy illustration of this conception of the mode of 
public administration and legislation in the ‘ Ordinatio Imperii ’ 
of Lewis the Pious in 817, the document which provides l»r 
the partition of his dominions between his sons. T'hese regu- 
lations are made in a sacred assembly and “ generalitas ” of the 
whole people, held after the wonted manner. After a fast of 
three days his eldest son (Lothair) was elected by Lewis and 
the whole people to be his colleague in the empire. Then with 
the common counsel it was decided to give the younger sons. 
Pippin and Lewis, the title of kings, and to allot to them cer- 
tain lands by definite " capitula.” These were considered and 
then confirmed by Lewis and all his faithful subjects, so that 
what was done by all might by all be held inviolable * (This 


1 M. G. H. Leg., sect. ii. vol. i. No. 
77 : “ Karolus serenissimus imperator 
Augustus, a Deo corouatus, magnus 
et pacificus, cum episcopis, abbatibus, 
comitibus, ducibus, omnibusque fideli- 
bua Christian® ecclesiee cum oonsensu 
consilioque constituit ex lege Salica, 
llomana atque Gombata capitula ista 
in palatio Aquis, ut unusquisque 
fidelis juititias ita faceret qui et ipse 
manu propria firmavit capitula ista, 
ut omnes fideles manu roborare 
studuissent.” 

a M. G. H. Leg., sect. ii. vol. i. 
No. 136 : “ Cum nos in Dei nomine 
anno incarnationis Domini octingen- 
tesimo septimo decimo, indictione 
decima annoque imperii nostri quarto, 
mense Julio, Aquisgrani palatio nostro 
more solito sacrum conventum et 
generalitatem populi nostri propter 
ecclesiastical vel totius imperii nostri 
utilitates pertractandas congregassemus 
et in his studeremus, subito divina in- 
spirations actum eat, ut nos fideles 
nostri ammonerent, quatenus manente 
nostra incolumitate et pace undique 
a Deo concessa de statu totius regni 
et de filiorum nostrorum causa more 


parentum noRtrorum tractaremus. . . 
Quibus (jejuniis orationibus elemosi- 
narum largitionibus) rite per triduum 
celebratis, nutu omnipotentis Dei, ut 
credimus, actum est ut et nostra et 
totius populi nostri in dilecti primo- 
geniti nostri Hlutharii electione vota 
concurrerent. Itaque taliter divina 
dispensatione manifestatum placuit et 
nobis et omni populo nostro, more 
Bolemni imperiali diademate corona- 
turn nobis et consortem et successorem 
imperii, si Dominus ita voluerit, com- 
muni voto constitui. Ceteros vero 
fratres ejus, Fippinum videlicet et 
Hludowicum eequivocum nostrum, com- 
muni consilio placuit regiis insigniri 
nominibus, et loca inferius denomiuata 
conatituere, in quibus post decesqjgm 
nostrum sub Beniore fratae regali 
potestate potiantur juxta inferius 
adnotata capitula, quibus, quam inter 
eos constituimus, conditio continetur. 
Quce capitula propter utilitatem im- 
perii et perpetuam inter eos pacem 
conservandam et totiuB ecclesiae tuta- 
men cum omnibus fidelibus noatris 
considerare placuit et considerate 
conscribere et conscripta propriis 
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last phrase is perhaps specially worthy of notice.) We may 
compare with these the terms of the “ Proemium ” to the 
“Capitularia tam Ecclesiastics quam Mundana” of 818, 819; 
sect. 29 of the “Capitulars Ecclesiasticum ” ; the phrases of 
the “Cap. Legi Salic® Addita” of 819; and the “Cap. de 
Hmctionibus Publicis” of 820. 1 

But it is hardly necessary to multiply citations to establish 
a judgment which is almost universally accepted as to the con- 
stitutional theory of the Teutonic States, — namely, that the king 
does not make laws by his own authority, but requires the 
consent and advice of his wise men, and, in some more or less 
vague sense, of the whole nation. 8 It is this tradition or theory 
which at last finds something like a formal and explicit defini- 
tion in the famous phrase of the “ Edictum Pistense ” of 864, 
“Quoniam lex consensu populi et constitutione regis fit,” 8 — 
a phrase which, no doubt, like so many of the obiter dicta of the 
Middle Ages, must not be interpreted under the terms of what 
we consider our clear-cut modern conceptions, but which is 
full of significance for the development of the theory of law, 
when it is taken in its proper connection with the general 
tendencies of the ninth century and of the Teutonic traditions. 

manibuB finnare, ut, Deo opem ferente, gratia Dei rex. Nottun ease vnlumus 
aicut ab omnibus communi voto actum omnibus Dei et nostris fidelibus, quon- 
eet, ita communi devotione a cunctia iam hsec, quse sequuntur, capitula nuno 
iuviolabiliter conserventur ad illorum in isto placito nostro, anno ab incar- 
et totius populi Christiani perpetuam nations domini nostri Jesu Chrieti 
pacem ; Balya in omnibus nostra im- dccclxiv., anno videlicet regni nostri 
periali po testate super filios et popu- ipBo propitio xxv., indictione xii. vii. 
lutn nostrum, cum omni subjections Kulend. Julias in hoc loco, qui dicitur 
quts patri a tiliis et imperatori ac regi Fistis, una cum fidelium noBtrorum 
a suis populis exhibetur. 1 ' couBensu atque consilio constituimus et 

1 M. G. H. Leg., sect. ii. 137 ; 138, cuuctissineullarefragationeperregnum 
o. 29 ; 142, c. 2, 3, 6, 8 ; 143, c. 5. Cf. nostrum observanda mandamus. . . . 
also Nos, 215 and 221. “ 6, Et quoniam lex consensu populi 

s We do not mean by this that the et constitutione regis fit, Franci jurats 
emperor or king did not exercise a debent, quia secundum regium man- 
great and perhaps almost independent datum nostrum ad justitiam redden- 
authority in issuing administrative dam vel faciendam legibus bannitus 
ordinances, and many of these belong vel mannitus fuit ; et sic ipase res 
to the category of what would in later illi judicio scabiniorum in baunum 
times have been regarded as laws. mittantur, et, si necesse fuerit, ipse 

8 M. G. H. Leg., sect. iLvol. ii. 278; in forbannum mittatur, qui ad justitiam 
Pist., 804 j Jun. 25. 11 Earolus reddendam venire noluerit ” 
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This phrase represents the common tradition of the Teutonic 
States, and we can see no reason to think that the transforma- 
tion of the Frankish kingdom into the empire made any change 
whatever in these constitutional conceptions. We see no reason 
to think that even Charles the Great dreamed of claiming the 
position of the ancient Eoman emperors as the sole legislator. 
It is true, indeed, that Charles the Great and Pippffi issue laws 
in Italy under another form than that which is customary 
elsewhere, and that in these there is usually no mention of the 
council and consent of the great men , 1 but we think that this 
must be understood as arising out of their position in Lombardy 
as conquerors. 

We think, then, that the political theory of the ninth century 
regarded the ruler as being bound by the laws of the nation, 
not as superior to them. The king had his part in making and 
promulgating law, but others had a part also, and in some vague 
sense even the whole nation. We think that this is clear, but 
it is no doubt also true to say that the historical circumstances of 
the Frankish States in the ninth century probably tended to 
give this tradition rather more reality than it may have had be- 
fore, or in other Teutonic States. The history of the century is 
the history of a perpetual series of revolts and civil wars, and 
as a result of these the royal authority was certainly dwindling, 
so that as the century advances we perhaps find a more and 
more frank assertion of the limited and even conditional nature 
of the royal authority. 

1 JU. H. U. Leg., sect. ii. vol, i. Nos. 88, 92 , 93 , 94 , 95 , 97 , 98 . 
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CHAPTER XX. 

THE THEORY OF THE SOURCE AND CONDITIONS OF AUTHORITY 
IN THE STATE. 

We have so far considered the source of the authority of law, 
and itB relation to the king or other ruler. We must now 
examine the immediate source of the authority of the ruler. 

It would be a grave mistake, we think, to conceive of the 
ninth-century writers as having any such definite theory of 
the delegation of the popular authority to one man as that 
which obtained among the Roman Jurists. The theory of the 
ninth century is much vaguer than this : the divine appoint- 
ment, the custom of hereditary succession, the election by the 
great men and the people, — all these elements go to constitute 
the conception of a legitimate claim to the throne. In a 
document concerning the election of Charles the Bald to the 
kingdom of the Eastern Franks in 869 we have a good statement 
of all the grounds of succession — the right of the legitimate heir, 
the appointment of God, and the election of the nation. 1 

The custom of hereditary succession — that is, of succession 
within one family — was among the Franks, as generally among 
the Teutonic tribes, accepted as normal; but it is also true 
th«t among the Franks as elsewhere, in order that a succession 

c 

1 M. G. H. Leg., sect. ii. vol. ii. praaentem regem ac principem nostrum 
276, Electionis Karoli Capitula in Karolum, ut nobis prosit et prosit. 
Regno Hlotharii Facts, 869, Sept. 9. videtur nobis, si vobia placet, ut, sicut 

2. " Quia denique voluntatem Dei, post illius verba vobia manifestabimus, 
qui voluntatem timentium so facit et signo certissimo demonstremus, quia 
deprecationeseorumezaudlt,inconcordi ilium a Deo electum et nobis datum 
unanimitate nostra videmus hunc regni prinoipem credimus et eidem largitori 
hujus heredem esse legitimum, cui nos Deo ex suis beneficiis non aim us 
sponte commisimuB, domnum videlicet ingratL” 
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should be valid, it should be confirmed by some national election 
or recognition. We are not here concerned with the consti- 
tutional question of the organisation of the council of the great 
men or wise men of the kingdom, — that their election was in 
some sense considered as the election of the nation will hardly 
be doubted, we think, by any one. The question^in which ^ve 
are now interested is the fact of the elective character of the 
monarchy of the ninth century rather than its method. 

In order to make the matter clear we think it is desirable 
to consider certain elections as illustrating this principle. 
There is, indeed, one instance of the appointment of rutars in 
the Frankish Empire of the ninth century which mightr seem 
at first sight to furnish an example of a strictly personal 
appointment without the sanction of the nation. This is to be 
found in the statement of the division of his dominions by 
Charles the Great in 806. In this he makes no mention of the 
counsel or consent of any one, but seems to determine all the 
questions concerning the appointment of his sons as colleagues to 
himself during his lifetime, and the division of his dominions 
among them after his death, by his own will and authority. 1 
It should, however, be observed that Einhard in his Annuals 
for the year 806 relates how this settlement was made by 
Charles at a meeting of the primores and optimates of the 
Franks, and that it was confirmed by the oath of the Frankish 
optimates and sent to Pope Leo to be subscribed by his hand. 2 
It is perhaps also worth noting that even if Charles might 
be thought to claim the right oi nominating his successor, he 
clearly enough conceives of a return, after his death, to the 
custom of election. In the fifth clause of the “Divisio Beg- 
norum” he provides that if one of his sons should die leaving 


1 M. O. H. Leg., Beet. ii. vol. i. 
No. 46, Divisio Regnorum. 

a Einhardi Ann alee, a. 806, M. Q. H. 
Script., vol. i. : “ Illiaque absolute, 
conventual habuit imperator cum 
primoribus et optimatibus Francorum 
de pace constituenda et conservanda 
inter filioa suoe, et divisions regni 
facienda in tree partes, ut sciret 
unusquisque illorum, quam partem 
VOL. I. * 


tueri et regere debuisset, Bi superstes 
illi deveniret. De hac partitione et 
testamentum factum, et jdrejurando 
ab optimatibus Francorum confinn- 
atum, et constitutiones pack con- 
servanda causa facte, atque hsec 
omnia litterk mandate sunt, et Leoni 
pap®, ut hk sua manu subscriberet, 
per Einhardum missa.” 


Q 
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a son, he should, if the people elect him, reign in his father’s 
place. 1 If, however, it should be contended that the relation 
of the action of Charles the Great to the principle of election 
is a little ambiguous, there can be no doubt about the matter 
when we turn to the successors of Charles the Great 

\Ve have ^lready considered the settlement of the empire in 
817 by Lewis the Pious, 2 and we need only here draw attention 
to the very explicit terms in which is expressed the consent of 
the whole people to the election of Lothair, the eldest son, as 
colleague to his father in the empire, and to the elevation 
of the younger sons to the dignity and title of kings and to 
authority in the several portions of the empire, 3 and to the 
provision for the election by the people of their successors. 4 * 

We pass on to the later part of the centuiy, and we find 
not only that the principle of election is very clearly retained, 
but that we can trace the gradual development of the custom 
of stating the conditions on which the elections are made. 
In the documents concerning the succession of Charles the 
Bald to the kingdom of Italy in 876 we have a very clear 
statement of the election by the bishops, abbots, counts, and 
others, and we have also the record of the mutual promises 
made by subjects and king to each other. The bishops and 
counts swear obedience, counsel, help, and fidelity, while Charles 
swears to give law, justice, honour, and mercy to all. 6 


1 M. G. H. Leg., sect. ii. vol. L 
No. 45, 5 “ Quod si tabs filius cuilibet 
istorum trium fratrum natus fuerit, 
quern populus eligere velit ut patri 

suo in regni hereditate succedat, vol- 

umus ut hoc consentient patrui ipsius 

pueri, et regn&re permittant filium 
I rain b sui in portions regni quam 
pater ejus, frater eorum habuit." 

* See p. 237. 

* M. G.* H. Leg., sect. ii. -vol. i. 
No. 136, Ordinatio Imperii: “Actum 
est, ut et nostra et totius populi nostri 
in dilecti primogeniti nostri electione 
vota concurrerent,” and “ Ceteros vero 
fratres ejus, Pippinum videlicet et 
Hlodowicum sequivocum nostrum, com- 
tnuni consilio placuit regiis insigniri 


nominibus, et loca inferius denominata 
constituere, in quibus poBt decessum 
nostrum sub seniore fratre regali 
potestate potiantur.” 

4 M. G. H. Leg., sect. ii. voL i. No. 
136, c. 14. 

4 M. G. H. Leg., sect. ii. vol. ii. 
No. 220, Kar. II. Imp. Electio., 
876 Febr. : " GloriosisBimo et a Deo 
coronato, magno et pacifico impera- 
tori, domino nostro Karolo perpetuo 
auguBto nos quidezn Ansbertus cum om- 
nibus episcopis, abbatibus, comitibus 
ac reliquis . , . perpetuam optamus 
prosperitatem et pacem. 

“ J am quia divina pietas vos beat- 
orum principum apostolorum Petri et 
Pauli interventione per vicarium ip- 
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When Charles the Bald died Lewis the Stammerer finally 
came to the throne, with the consent of the bishops, the abbots, 
the primores of the kingdom, and others, and was consecrated 
and crowned by Hincmar, Archbishop of Rheims . 1 We have 


Borum, domnum videlicet Johannem 
Bummum pontificem et universalem 
papam gpiritalemque patrem vestrum, 
ad profcctum sanctro Dei ecclesiro 
nostrorumque omnium incitavit et 
ad imperiale culmen sancti Spiritus 
judicio provexit, nos unanimiter vo« 
protectorem, domiuum oc defensorem 
omnium nostrum et ltalici regni 
regem eligimue, cui et guudenter toto 
cordis aff'ectu subdi gaudemuH, et 
omnia, quro nobiscum ad profectum 
totius aanctro Dei ecclerite nostro- 
rumque omnium salutem decerniti* et 
sancitis, totis viribus annuente Christo 
concordi mente et prompta voluntate 
obaervare proinittimus. 

“Ansjiertus, sanctae Mediolanenris 
arcbiepiscopus subscript,*’ &c. 

“Sic prom it to ego, quia de isto die 
in antea isti seniori meo, quamdiu 
vixero, fidelia et obediens et adjutor, 
quantumcumque pluB et melius aciero et 
potuero, et consilio et auxilio secundum 
meum ministerium in omnibus ero 
absque frnude et malo ingenio et 
absque ulla dolositate vel eeductione 
seu deceptione et absque respectu 
alicujuH persoDse, et ncque per me 
□eque per missum neque per literas 
. . . contra suum honorem et Buam 
ac eccleaise atque regni sibi commissi 
quietem et tranquillitatem atque 
soliditatem machinabo, . . . neque 
aliquod umquam scandalum movebo, 
quod illius prrosenti vel futurro Baluti 
contraria vel nociva esse possit. Sic 
me Deus adjuvet et ista sanctorum 
patrocinia. * * 

” Et ego, quantum sciero et ration- 
abiliter potuero, Domino adjuvante 
te, eanctissime ac reverentissime 
archiepiscope^ et unumquemque ves- 


trum secundum buuid ordinei^ et 
personam honorabo^r et salvabo, et 
honoratum et aalvatum absque ullo 
dolo ac damnatione vel deceptione 
conscrvabo, et unicuique competentem 
legem ac juBtitiam conservabo, et qui 
illam nccesse habuerint et rationabiliter 
petierit, rational diem misericord iam 
exhibebo, Bicut fidelis rex suos fideles 
per rectum houorare et salvore et 
unicuique commie ten tem legem et 
justitiam in unoquoque ordine con- 
servare et in digen tibu^ eh rationabiliter 
petentibus rationabiicm misericord iam 
debet impendere. Et pro nullo 
homine ab hoc, quantum dimittit 
humana fragilitas, per studium aut 
malevolentiam vel alien jiu indebitum 
h or tamen turn deviabo, quantum mihi 
Deus intellcctum et possibilitateir 
(donaverit) ; et Bi per fragilitatem 
contra hoc mihi surreptum fuerit, 
cum recognovero, voluntarie illud 
emendare studebo, sic,” &c. 

1 M. G. H. Script., vol. i. Hincm. 
Hem. Annales, ad ann. 677 . The 
primores were indignant because Lewis 
had granted honores to certain persona 
“ Bine illorum consensu.” The 'primores 
then, with Richildis, lt conventum suum 
ad Montem-Witmari condixenmt,” and 
from there negotiated with Lewis. 
Finally Richildis and the priinores go 
to him at Compi6gne, and Richildis 
"attulit ei praceptum per juod p&ter 
suus illi regnum ante mortem suam 
tradi derat, et spatam njiro vocatur 
Sancti Petri, per quam eum de regno 
revestiret, sed et regium vestimentum 
et cor on am ac fustem ex auro et 
gemmis. Et discurrentibus legatis 
inter Ludovicum et regni primores, 
et pactis honoribus singulis quos 
petierunt, 6 Idus Decembris con- 
Bensu omnium tam episcoporum et 
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the promises which he made at the time, and in these we find 
both a very frank recognition of the fact that he is appointed 
king by the mercy of God and the election of the people, and 
very emphatic assurances that he will observe the ecclesiastical 
rales and the national laws. 1 

Vfr'e may compare the tone in which Hincmar addresses 
Lewis III. While protesting his humility, Hincmar says that 
he may very well say to him (the king) that it was not he who 
elected Hincmar to his office in the Church, but Hincmar and 
his colleagues, with the other faithful subjects of God and his 
forefathers, who elected him to be ruler in the kingdom, on the 
condition of his keeping the laws. 2 

If we find such strong pledges of good government given by 
the kings and emperors of the regular line, we need hardly be 
surprised to find that these become almost stronger in the case 
of the election of those who were not so near the direct 
succession. In the documents concerning the election of Boso 
to the kingdom of Arles in 879, we find something very like 
a formal statement of conditions of election. The synod or 
assembly sends to Boso inquiring whether he will grant law 
and justice to all his subjects, great and small, and will listen 
to all intercession, and freely hearken to all good counsel, 
seeking rather to make himself useful than merely to be chief. 
Boso replies that he is but little equal to such a charge as 

abbatum, quam regni primorum ceter- dum misericordia Dei committitur, 
orumque qui adfuerunt, conaecratus et pro communi consilio fidelium noa- 
coronatus eat in regem Ludovicus ab trorum, secundum quod prsedeccssores 
Hincmaro Remorum episcopo . " mei imperatores et reges gestis in- 

1 M. G. H. Leg., Beet. ii. voL ii. No. seruerunt et omniuo inviolabiliter 
283 (A.) : Professio istius Hlodowici tenenda et obeervanda decreverunt. 
filii Karoli : “Ego Hlodowicus, miseri- Ego igitur Hlodowicus rectitudinis et 
cordia domini Dei nostri et electione justitia; amore banc spontaneam pro- 
populi rex "consti tutus, promitto teste missionem meam relegens menu pro- 
eccleeia Dei omnibus ordinibus, epis- pria firmavi.” 

coporum videlicet, sacerdotum, mon- 2 Hincmar of RbeimB, Ep. xx. : . . . 
achorum, canonicorum atque sancti- “ita et ego juxta modulum meum 
monialium, regulaa a patribus con- humili corde ac voce dicere possum : 
scripts* et apoetolicis adtestationibus Non vos me elegistis in prsslatione 
roborataa ez hoe et in futurum EcclesUe, sed ego cum collegia meis et 
tempus me iilis ez integro servaturum. ceteris Dei ac progenitorum ves trorum 
Polliceor etiam me servaturum leges fidelibus, vos elegi ad regimen regni, 
•t statute populo, qui mibi ad regen- Bub conditions debitas leges servaadi.” 
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that offered, and would have refused it had they not been 
unanimous, and promises that he will maintain law and justice, 
and will strive to follow the example of the former good princes, 
and to maintain equity both to the clergy and to his other 
faithful men. 1 We feel that this is something like a compact 
between the ruler about to be elected and his subjects. * 
This is almost more clearly still expressed in the capitularies 
of the election of Guido as King of Italy by the bishops met at 
Pavia in 889. The formal document of the election recalls the 
disastrous confusions that had followed the death of the Em- 
peror Charles, and then proceeds to state how they have met at 
Pavia to consider the common welfare of the kingdom, and have 
elected Guido, inasmuch as the divine aid has enabled him to 
triumph over hiB enemies, and inasmuch as he promises to love 
and honour the holy Koman Church and to obey the ecclesias- 
tical laws, and to maintain their own laws to all his subjects, 
to put down rapine and establish and maintain peace through- 
out his kingdom. They report that for all these and many 
other indications of his goodwill they have elected him to the 
kingdom. 2 


1 M. G. H. Leg., Beet. ii. vol. ii. No. 
284, Convent. Mantalensis, 879, Oct. 
15 (A). Synodi ad Bosonem regem 
deaignatum legatio : “ Si vultis omni- 
bus, sieut boni principee . . . legem, 
justitiam et rectum concedere et 
aervare, tenentes humilitatem, quae ent 
fundamentum virtutum . . . qui sitis 
acceesibilea omnibus recte suggerentibus 
et pro aliis intercedentibus, quserentes 
magis prodesse, quam preeesse . . . 
justue patricius vestris majoribus et 
minoribus apparentee . . . ealubre 

consilium libenter audientea . . . ut 
neque eadem sancta synodus et 
primates vestri cum ea sentientes nunc 
de vobis in bonitate maledicantur vel 
detrahantur in futuro neque sacro 
vestro principatui nobis, ut credimus, 
profuturo juste derogetur. . . .” 

(B.) Bosoni regie electi ad Bynodum 
responsios— 

"Ego astern coneciue mesc con- 


ditionis et figmenti fragilis imparem 
me judicans tanto negotio omnimodi* 
abnuissem, Disi per Dei nutum vobis 
cor unum datum et an imam unam in 
unum consensum advertissem. . . . 
Omnibus ut monuistis, legem, justi- 
tiam, et rectum momburgium aux- 
iliante Deo conservabo et impendere 
curabo : quo sequens pnccedentium 
bonorum principum vestigia tam sacris 
ordinibus quam vobis nostris fldelibus 
consulere certem cequitatem servando." 

a M. G. H. Leg., sect. ii. vol. No. 
222, Widonis Capitulatio* Electionie. 
Electionis Decretum: “Post obitum 
recordandee memorise domni Earoli, 
glorioBi imperatoris et senioris nostri, 
quot quantaque pericula buic Italico 
regno ueque in prassens tempua super- 
venirent, nec lingua potest evolvere 
nec calamus explicare. . . . Sed quia 
illi supervenienti perspicuo principe 
Widone bis jam fuga lapsi ut fumus 
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It is, however, not only at the time of the election or 
appointment of a king that we can see something very like a 
bargain or agreement between people and ruler. More than 
once we find the emperors or kings trying to bring back con- 
fidence and order by solemn assurances that they will main- 
tain* law anc^ justice if their subjects on their side will 
render them true help and obedience. In 851 Lothair, Lewis, 
and Charles met at Mersen, and issued a document in which 
they assure their faithful subjects of all ranks and conditions 
that they may be fully secure that for the future they will 
not condemn or dishonour or oppress any one in violation 
of law and justice or right authority and reason, and that 
they will, with the common council of their faithful subjects, 
set forward the restoration of holy Church, and the whole 
state of the kingdom, in the assurance that their subjects on 
their part will be faithful and obedient, and true helpers to 
them, with such counsel and aid as is due from every subject 
to his prince. 1 This assurance or agreement we find repeated 

evanuerunt nosque in ambiguo re- aliis multia ejus bon® voluntatis 

liqueruut tamquam oves non habentea inditiis ipsuirt, ut prelibavimus, ad 

paatorem, necessarium duxiwus ad regni hujus gubernucula ascivimus, 

mutuum colloquium Papie in aula eique toto mentis nisu adhesimus 

regia convenire. Ibique de communi seuiorem, piissimum et regem ex- 

salute et statu hujus regni solliciti cellentissimum pari consensu ex liinc 

pertractantee decrevimus uno animo et in posterum decernentes.” 

eademque sententia prafatum magnan- 1 M. Q. H. Leg., sect. ii. vol. it 
imum principem Widonem ad pro- No. 205, Hloth., Hlud., et Karoli Con- 

tegendum et regaliter gubernandum veutus apud Marsnam Secundus, 851 : 

nos in regem et seniorem nobis eligere 6. “ Ut nostri fideles, unusquisque in 

et in regni fastigium Deo miserante suo ordine et statu, veraciter sint de 

prefigere pro eo, quod isdem maguificus nobis securi, quia nullum abliinc 

rex diviuo, ut credimus, protectus inaute ooutra legem et justitiam vel 

auxilio de hostibus potenter trium- auctoritatem ac justam rationem aut 

phaarit et hoc non sue virtutis, sed damnabimus aut dehonorabimus aut 

totum divihffi miserationis provideuti® opprimemua vel indebitis machine- 

adtribuit, in super etiam Banctam tionibus affligemus, et illorum, scilicet 

Roman am ecclesiam ex corde se dili- veraciter nobis fidelium, communi con- 

gere, et exaltare et ecclesiastica jura silio secundum Dei voluntatem et 

in omnibus observers, et leges proprias commune salvamentum ad restitu- 

singulis quibusque sub sua ditione tionem sanct® Dei ecclesis et 

positis concedere et rapines de auo statum regui et ad honorem regium, 

regno penitus extirpare, et pacem atque pacem populi commiasi nobis 

reform are et ousted ire se velle Deo pertinenti adsensum prsbebimus in 

teste professus eat. Fro his ergo et hoc, ut illi non solum non sint nobis 
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at Coblentz in 860 in almost identical terms, 1 and again by 
Charles the Bald in the “Capitula Pistensia” of 869. 2 We 
have also the form in which these promises were issued after 
the meeting at Coblentz by Lewis, and it is perhaps worth 
while looking at this, as it exhibits almost more clearly the 
character of an agreement or mutual promise. 8 4 

In the “Capitula Pistensia" of 862 we have - another state- 
ment of the same principle of mutual obligation. These begin 
with a very solemn acknowledgment of the faults which 
have brought the present distress upon the country: the 
king laments that by his own evil deeds he has driven away 


contradiccntes et resistentes ad ista 
exsequenda, veruxn etiam sic sint nobis 
fideles et obcedientes ac veri adjutores 
atque co-operatores vero consilio et 
sincero auxilio ad ista peragenda qua: 
praemisimus, sicut per rectum un- 
uaquisque in suo ordine et statu suo 
principi et suo seniori esse debct." 

1 M. G. H. Leg., sect. ii. vol. ii. No. 
242, Hlud., Kar., and Hloth. II., Con- 
ventus apud Confluentes, clause 10. 

8 M. G. H. Leg., sect. ii. vol. ii. 
No. 275: “S. Ut omnes nostri fideles, 
veraciter eint de nobis securi, quia, 
quantum sciero et juste ac rationa- 
biliter potuero, Domino adjuvaute 
unumquemque secundum sui ordiuis 
dignitatem et personam honorarc, et 
Balvare et honoratum ac salvatum con- 
servare volo, et unicuique eorum in sun 
ordine secundum sibi competentes leges 
tarn mundan&s quam ecclesiasticas rec- 
tam rationem et justitiam conservabo, 
et nullum fidelium nostrorum contra 
legem et justitiam vel auctoritatem 
ac justam rationem aut damnabo 
aut dehonorabo aut opprimam aut in- 
debitis machinationibus affligam ; et 
legem ut prsdiximus, unicuique com- 
petentem, sicut antecessores sui tem- 
pore antecessorum meorum habuerunt, 
in omni dignitate et ordine adjuvante 
Deo coneervaturum perdono, cuilibet 
duutaxat ex eia, qui mihi fideles et 
obosdienbes ac veri adjutores atque 


co-operatoren juxta suum ministeri- 
um et personam consilio et auxilio 
secundum suum scire et posse et 
secundum Deum ac secundum 
seuulum fuerint, sicut per rectum 
unusquisque in bud ordine et statu 
regi suo et suo seuiori esse debet.” 

s M. G. H. Log., sect. ii. vol. ii. 
No. 242, Hlud., Kar., Hlotb. II., Con- 
ventun apud Confluentes, 860, Jun. 
Adnuntiatio domini Hludowici regia 
apud Confluentes lingua Theudisca, 5 : 
“ Et volumus, ut vos et ceteri homiues 
fideles nostri talem legetn et rectitudi- 
nem et tale salvamentum in regnis 
nostris habeatis, sicut antecessores 
vestri tempore antecess .rum nostrorum 
habuerunt, et nos talem honorem et 
rectarn potestatem in nostro regio 
nomine apud vos habeamus, sicut 
nustri antecessores apud vestros an- 
tecessores habuerunt ; et justitia et 
lex omnibus conservetur ; et pauperes 
homines talem defensionem habeant, 
sicut tempore antecessorum nostr 0 (um 
lex et consuetudo fuit, et sicut hie 
fideles nostri communiter consenserunt 
et Bcripto nobis demoustfaverunt et 
nos cum illorum consilio consentimus 
et observari communiter volumus. Et 
■i aliquis hoc perturbare voluerit, a 
nullo nostrum recipiatur, nisi ut aut 
ad rectarn rationem aut ad rati on - 
abilem indulgentiaa ooncessionem de- 
ducatur.” 
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the Holy Spirit, -which was given to him by the imposition 
of hands of the bishops at his consecration. Then there fol- 
lows a passage, which we have already quoted, on the divine 
nature and authority of government on earth, and this again 
is followed by an exhortation to all to strive together for 
justice; and the capitulary concludes by saying that by com- 
mon consent it has been decreed to sign this, remembering 
that as all men of all ranks expect that the king shall main- 
tain their proper and lawful rights, so all men of all ranks 
must observe the proper and lawful honour and obedience due 
to the king. 1 

We have seen that the principle of the joint action of the 
king and the nation in making law finds a formal expression in 
the “Edictum Pistense”; we may find a good illustration of 
the significance of the promises of justice and obedience on the 
part of kings and subjects in another document of this time, 
the “ Capitula ad Francos et Aquitanos Missa de Carisiaco ” 
of 856. A large part of his kingdom was in revolt against 
Charles the Bald, and these Capitula were drawn up with the 
view of pacifying the revolters, and present us with a very 
clear statement of the conception that just as his subjects were 
bound by certain obligations to the king, so he on his part 
was bound by very distinct obligations to them : they even 
speak of these mutual obligations as constituting a pactum. 
What is more than this, the capitula are drawn in the form 

1 M. Q. H. Leg., sect. ii. vol. ii. ore dicimus, in divinis oculis esse 

No. 272, Capitula Pistensia, 862 : valemus. Ut autem hsec, quae obuerr- 

“ 1. Quia ilium Spiritum Sanctum, anda supra scripsimus ac prsenomin- 
qui requievit super adjutorem in avimuB, nunc et de cetero certius 

oportunitatibus, in tribulatione, et expressius a nobis atque a auc- 

Chrietum dominum nostrum, et cessoribus nostris inconvulBa serrentur, 
quvo per impositionem manus epis- propriis manibus his subscribere com- 
copalis in coneignatione accepimus, muni consensu deorevimus ea condi- 
contristatum malignis operibus a tione servata, ut, quia omnes in 
nobis efihgdrimus. . . . cunctis ordinibus a regia ditione sibi 

"4. Quoniamnisicommunitercertav- expetunt competentia legis jura ser- 
erimus, ut in omnibus justitia omni- van, regise quoque poteatati in cunctis 
bus conBeryetur, nec rex pater patrie ordinibus lex juris debits et honor ab 
nec episcopi propitiatores et recon- omnibus obedienter et fideliter co- 
cilia tores populi ad aalutem seternam operante Domino oonservetur.” See 
nec, qui partioipatione nominis Christi p. 213. 
christiani vocantur, hoc, quod humano 
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of an address from the loyal subjects of Charles to the 
revolters, and while they urge them to come back to their 
allegiance, and intimate plainly that they will in the future 
compel obedience to the just judgments of the king, on the 
other hand they intimate just as clearly that if the king, 
“juxta humanam fragilitatem,” should do anything contrary 
to the pactum, they will, reverently and honourably, admonish 
him of his duty ; and they assure the rebels that if, when he 
is thus admonished, he should wish to do injustice, the king 
will be unable to carry out his will . 1 The document exhibits 


1 M. G. H. Leg., sect. ii. vol. ii. 
No. 262, Cap. ad Francos et Aquit- 
anos Missa de Carisiaco, S56, Jul. 7 : 
“ Hjec, qux secuntur, capitula misit 
dominus rex Karolus ad Francos et 
AquitaDos, qui ab eo deaciverant, anno 
incarnationis dominical dccclti. Nonis 
Julii de palatio Carisiaco per fideles 
missos suos Adalardum abbatem, 
Rodulfum, Richuinum, Adalgarium et 
Berengarium.” 

“ 10. Ft sciatis, quia sic est adun- 
atus cum omnibus suis fidelibus in 
omni ordine et statu et nos omnes 
sui fideles de omni ordine et statu, 
ut, si ille juxta humanam fragilitatem 
aliquid contra tale pactum fecerit, 
ilium honeste et cum reverentia, sicut 
seniorem decet, ammonemus, ut ille 
hoc corrigat et emendet et uni- 
cuique in suo ordine debitam legem 
conserved Et si aliquis de nobis in 
quocunque ordine contra istum pactum 
incontra ilium fecerit, si talis est, ut 
ille inde enim ammonere vuleat, ut 
emendet, faciat ; et si talis est causa, 
ut ille ilium familiariter non debeat 
ammonere, et ante suos pares ilium 
in rectam rationem mittat, et ille, 
qui debitum pactum et rectam legem 
et debitam seniori reverentiam non 
vult exhibere et obeervare, justum 
justiti® judicium sustineat. Et si 
sustinere non voluerit et contumax 
et rebellis extiterit et convert! non 
potuerit, a ( nostra omnium societate 
ct regno ab omnibus expellatur. Et 


Bi senior noster legem umcuique 
debitam et a se et a suis ante- 
cessoribus nobis et nostris ante- 
cessoribus perdonatam per rectam 
rationem vel misericordiam com 
petentem unicuique in buo ordine 
cnuservare non voluerit et ammonitue 
a suis fidelibus suam int.entionem non 
voluerit, sciatis, quia sic est ille 
nobiscum et noa cum illo adunati et 
sic Humus omnes per illius voluntatem 
et conscnsum confirmati, episcopi atque 
abbates cum laicis et laici cum viris 
ecclesiasticis, ut nullus suum parem 
dimittat, ut contra suam legem et 
rectam rationem et justum judicium, 
etiamsi voluerit, quod absit, rex noster 
alicui faeere non possit. . . , 

“ 12. Et sciatis, quia vult senior 
noster et noB ac cceteri fideles illius, 
ut, si vos, qui illius fideles et con- 
siliarii esse debetis, volueritis, sicut 
vobis diximus, a<l illius prsesentiam et 
fidelitatem atque servitium venire et 
nubiscum in ista societate esse, quia 
et ipse et nos qu® voluntarie volemus, 
ut cum nobis hoc et quEeracis ebsn- 
veniatis et statuatis et cAnfirmetis 
atque conservetis et nos cum vobis 
similiter : et vobis aliis omnibus, sicut 
et nobis, debitam legem et rectam 
rationem dehinc inante, sicut rectum 
est, vult conservare, sicut sui ante- 
cessores, qui hoc melius et ration- 
abilius fecerunt, nostris et vestris 
antecessoribus in omni ordine oon- 
servaverunt.” 
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not only the conception of a mutual agreement made, at his 
election or otherwise, between the king and the people, but 
also the conception that the subjects have the same right to 
compel the king to observe his agreement aB he has to compel 
them to observe theirs. 

(The circumstances of the ninth century tended thus to favour 
the development of the conception that the ruler holds his place 
in virtue of the election of the nation, and of his fulfilment of 
the promises on which that election was based ; and there were 
not wanting in the century circumstances which tended towards 
the further conclusion, that if the king failed to discharge the 
obligations which he had undertaken, he might not improperly 
be deposed. The deposition of the unhappy LewiB the Pious 
serves to illustrate this tendency, and probably also helped 
materially to develop it. We cannot here discuss either the 
general circumstances or the constitutional conditions of the 
deposition or abdication of Lewis the Pious. But it is for 
our purpose extremely important to observe the terms in 
which the deposition of Lewis is alluded to. It was at 
Compiegne in the year 833 that Lewis was compelled to 
abdicate, and the bishops, there assembled, published a state- 
ment in which they set forth the great faults that Lewis had 
committed, — how he had neglected his charge, and done many 
things displeasing to God and men ; and they relate how they 
had exhorted him to repentance, inasmuch as he had been 
deprived of his earthly power in accordance with the counsel 
of God and the ecclesiastical authority. 1 In the next chapter 
we must consider the significance of this reference to the 

1 M. G. H. Leg., sect. ii. vol. ii. tarnan memorea prccceptorum Dei, 
No. 197, Episc. cle Pam. quern Hlud. miniateriique noetri atque benefici- 
liup. profeasua eat, Relatio Compend- orum ejua dignum duximua, ufc per 
ienaia, 830 : “ Sed quia idem princepa licentiam memorati principle Lotharii 
miniaterium aibi commiaaum negli- legationem ad ilium ex auctoritate 
genter trafctaverit et multa, quee Deo aacri conventua mitteremua, quae eum 
et hominibua diaplicebaut, et fecerit de auia reatibus admoneat, quatenus 
et facere compulerit vel fieri per* certum couailium auae aalutia caperet, 
miaerit et in multia nefandis con- ut, quia poteatate privatue erat 
ailiis Deum irritaverit et aanctam terrena juxta divinum consilium et 
ecciesiam acandalizaverit . . . et ab ecclesiasticam auctoritatem, ne suam 
eo divino jua toque judicio aubito im- animam perderet, elaborate in extremis 
perialia sit subtracts potestaa, noa poaitua totis viribus atuderet. ” 
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action of the ecclesiastical authority in the deposition of Lewis. 
In the meanwhile we are only concerned to observe that the 
bishops look upon the deposition as lawful. 

It is in this same sense that Hincmar of Rheims appears to 
refer to the subject in his treatise on the divorce of Lothair and 
Tetburga, in a passage to which we have already referred. Efe 
is arguing against those who maintained that the king was sub- 
ject to no laws or judgments, and pointing out that kings like 
David were rebuked by the prophets, Theodosius by St Am- 
brose, goes on to say that in his own time the pious Emperor 
Lewis had been cast down from his kingship, and was restored 
to it “ post satisfactionem ” by the bishops with the consent of 
the people . 1 Hincmar seems to mean that the deposition had 
been unwise, but he does not suggest that in itself there was 
anything improper in the action; indeed the general context 
would suggest that he regarded such action as being under 
certain circumstances proper and right. 

It is true that in that letter or treatise of Hrabanus Maurus 
which we have already cited, Hrabanus, referring to the depos- 
ition of Lewis, speaks very emphatically about the honour due 
from sons to their parents, and the honour and obedience 
which all men are to give to the royal authority, and illustrates 
the right attitude of the subject by the classical example of 
David and Saul, and from more recent historical examples 
shows the judgment which overtakes those who rise against 
their legitimate princes. We have already cited the letter 
as illustrating the persistence of the characteristic mode of 
thought of Gregory the Great in the ninth century, and 
there is nothing to surprise us in the fact that those who 
disapproved of the revolt against Lewis the Pious should 
have appealed to these principles.® , ** 

Perhaps the strongest illustration of the tendency to conceive 
of the deposition of the king as being under certain circum- 
stances justifiable is to be found in a document or proclamation 

1 Hincmar of|Rheims, De Div. Loth. cum populi consensu, et Ecclesise et 
et Tet, Quest, vi. Reap.: “Nostra regno restituit." 

state pium Auguatum Ludovicum a 2 Hrabanus Maurus, Epist. 15, in 
regno dejectyim, post eatiafactiouem M. Q. H. Ep., r. See p. 216. 
•piacopalia unanimitas, eaniore conail io, 
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issued in 859 by Charles the Bald against those who wished to 
depose him. In this document, after appealing to his claim of 
hereditary succession from the Emperor Lewis, he argueB that 
he was elected with the will, consent, and acclamation of the 
bishops and other faithful men of the kingdom, and was conse- 
crated, anointed, and crowned by Wenilo, Bishop of Orleans, 
and that from the office in which he was then placed he cannot 
be cast out, at least without the judgment of the bishops by 
whom he was then consecrated. “ They are,” he says, “ the 
thrones of God,” among whom God sits, and by whom he 
decrees judgments, and to their paternal correction and chas- 
tisement he is willing to submit, and does Bubmit. 1 

We shall have to consider this passage again in discussing 
the relation of the ecclesiastical and secular powers, but in 
the meanwhile it is worthy of note, as indicating in a very 
forcible way that the deposition of a king, who was held 
to have failed to discharge his obligations, waB a thing not 
wholly improper in the minds of the men of the ninth century. 
We may very well recall those phrases concerning the distinc- 
tion between the king and the tyrant which we considered in 
a previous chapter, and we shall feel that the conception of 
the character of the king, as depending upon his respecting and 
maintaining justice, was not a mere piece of abstract sentiment, 
but was tending to have a more or less practical and effective 
influence on public life. 

1 M. Q H. Leg , sect h yoI li. diademate atque regni sceptro in regni 
No 300, Libellua proclamations ad- solio sublimavit A qua consecratione 
versus Wenilonem, c. 8 : “ Sed et post vel regni subbmitate su bp] on tan Tel 
hoc elections sua aliorumque episco- proici a nullo debueram, saltern erne 
porum ac ceterorum fidelium regni audientia et judicio episcoporum, 
nostn voluntate, consensu et acclama- quorum mimsteno m regem sum 
tione cym alns archiepiscopis et epis- consecratus et qui throm Dei sunt 
copis Wenilo m diocesi sua apud Aurel- dicti, in quibus Deus sedet, et per 
iams civijatem in basilica sancts crucis quos sua decermt judicia; quorum 
me secundum traditionem ecclesias paterms correptionibuB et castigatoriiB 
ticam regem consecravit et in regni ]udicns me subdere fui paratus et in 
reginnne cbrismate sacro perunzit et present! sum subditus." 
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CHAPTER XXI. 

THE RELATION OF THE AUTHORITIES OF CHURCH AND STATE. 

We must now resume the consideration of the theory of the 
relations of the secular and ecclesiastical authorities. No 
student of the history of the Middle Ages will doubt that the 
theoretical and actual relations of the two great powers in 
society continually exercised a very strong influence upon the 
theory of the State and the theory of the origin and nature of 
political authority. 

To the political theorists of the ninth century, however great 
their reverence for the king and the secular authority, there is 
obviously always present the consideration that alongside of 
the law of the State there stands a law which the nation has 
not made, a law which is more majestic and authoritative than 
that of any secular society — the law of the Christian Church ; 
and that alongside of the secular organisation and institutions 
there stand the organisation and institutions of the Church. 
If the ruler is bound to respect the law of the nation, much 
more is he bound to respect and obey the law of the Church ; 
and while the great organisation of the Catholic Church may 
admit him to some share in its councils, may look to him for 
assistance in enforcing its decrees, yet the Church is not only 
independent of him in religion but looks upon him as its 
subject in spiritual matters. * 

We have seen that the patristic theory of the relation of the 
two powers, the ecclesiastical and the civil, finds its completest 
statement and definition in the letters and tractates of Gelasius 
I. These may also be said to furnish us with the best starting- 
point for Examining the theory of the ninth century. The 
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bishops of the empire, in a long and important statement on 
the condition of Church and State and the nature of ecclesias- 
tical and civil authority, addressed in the year 829 to the 
Emperor Lewis the Pious, quote and comment on the words of 
Gelasius’ twelfth letter, in which he had said that there are 
tyo authorities by which alone all the world is governed — the 
sacred authority of the bishop and the power of the sovereign. 1 
The Bame passage is quoted by Jonas of Orleans in the first 
chapter of his work ‘De Tnstitutione Regia,’ 2 while Hincmar 
of Kheims cites the words of this letter and also those of 


Gelasius’ fourth tractate. 3 

1 M. (t. H. Log., sect. ii. vol. ii. 
No. 196, Episcoporuin ad Hlud. Imp. 
Relatio, 3 : “ Quod ejusdem ree- 

clesirc corpus in (luabus principaliter 
dividatur eximiis pcraonis. Princi- 
paliter itaque totius eanctio Dei 
eccleaia; corpus in duoa eximias per- 
eonna, in aacerdotalem videlicet et 
regaleni, licut a sanctie patribus tra- 
ditum acccpimus, divisum esse liovi- 
mus ; de qua re Gcl'isius Romanic BediB 
vencrabilis epiBcopue ad Anastiisuim 
imperatorein ita scribit. ‘Duse runt 
quippe, 1 inquit, ‘ imperator auguste 
quibus principaliter inundua hie regi- 
tur, auctoritaa aacrata pontificum et 
regalia pntestas ; in quibus tanto grav- 
ius pondus eat sacerdotum, quautu 
etiam pro ipaiB regibus hominum in 
divino reddiluri eunt examine ra- 
tionem.’ Fulgentiua quoque in libro 
de Veritatc Friedestinationis et Gratia 
ita acribit : 1 Quantum pertinet,' inquit, 
'ad hujus temporis vitam, in recclesia 
qtvnn pontifice potior, et in aseclo 
rhristiaao nemo imperatore celeior 
invenitur. 1 ” 

a JonaS of Orleana, De Instit. Reg,, 
cap. i. : “ Sciendum omuibua fideli- 
bua eat quia universalia Eccleaia cor- 
pus eat Chriati et ejua caput idem eBt 
Chriatus, et in ea dure principaliter 
exetant eximire peraome, aacerdotaliB 
videlicet et regalia, tan toque eat prre- 
stantior aacerdotaliB, quanto pro iptia 


regibus Deo eat rationem redditurus. 
Vnde GelasiuB Roman® EccleHi® vener- 
rdiilis pontifex ad Anaatasium im- 
peratoiem acribeuB, 1 Duo quippe 
. . . examine rationem reddituri.’ 
Fulgentius quoque in libro de Veri- 
tate Prredestinationia et Gratiae ita 
acribit: ‘Quantum attinet ad hujus 
temporiB vitam, in Eccleaia nemo pon- 
tifice potior et in sreculo Christiano 
imperatore nemo celsior invenitur.’ 
Ergo quia tantre auctoritatis, imo tanti 
di«i riruinis eat miniaterium sacerdotum, 
ut de ipaiB etiam regibus Deo Bint 
rationem reddituri, oportet et valde 
necesse eat, ut de vestra salute Bemper 
simus aolliciti, vosque ne a voluntate 
Dei, quod abait, aut a miniaterio quod 
vobia eommisit, erretia, vigilanter ad- 
moneamua, et ai, quod abait, ab eo 
aliquo modo exorbitaveritis, pontifical! 
studio humiliter admonendo, et sal- 
nbriter procurando, opportunum con- 
sultum saluti vestrre conferamus, ut 
non de silentio tacitumitatis nostrre 
damnomur, sed magis de solertissima 
cura et admonitione salutifera remun- 
erari a Christo mereamur. ” 

3 Hincmar of Rheims, Ad Episc. 
De Inst. Carol, cap. i. : “ Hinc- 
marus episcopus ac plebis Dei fam- 
ulus. Doctrina eat Christiana, secun- 
dum aanctarum scripturarum tramitem, 
prredicationemque majorpm, qua Deo 
ac Domino nostro Jeau Christu con- 
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It is important to observe not only the fact that these pass- 
ages are quoted, but the character of the comments which are 
made on them. The bishops in 829 preface their quotation by 
the statement that the body of the Church of God is divided 
chiefly between two exalted persons, the priestly and the royal. 
Jonas of Orleans puts the same view more clearly when Jie 
tells us that all faithful men should know that the universal 
Church is the body of Christ, and that Christ is the head of 
the body, and in this body there are two persons of chief 
authority, the priest and the king. While Gelasius thinks of 
these two authorities as existing in the world, the bishops and 
Jonas conceive of them as being both within the Church. 

It is also worth noting that while the bishops simply quote 
the words of Gelasius, “ In quibus tanto gravius pondus est 


ditore et redemptore nostro, qui simul 
solus rex ct sacerdos fieri potuit, in 
cujuB nomine omne genuflcctitur, 
ccelestium, terreatrium et infernoruxn, 
disponente, Bicut beatus Gelasius papa 
ad Anastasium iraperatorem dicit, et 
in gestis quae nuper apud martyrium 
s&nctas Macrae in synodo gesta Bunt 
partim continetur, duo sunt, quilius 
principaliter, una cum specialiter 
cujuBCumque eune subjectis, mundus 
hie regitur, auctoritas 6acra pontificum, 
et regalis potestas ; in quibus personis, 
sicut ordine sunt divisa vocabula, ita 
sunt et divisa in unoquoque ordine 
ac profesaione ordinationum officia. 
Quamvis enim membra veri regia atque 
poutificis secundum participationem 
naturae, magnifice utrumque in sacra 
generositate sumpsisse dioantur, ut 
simul regale genus et Bacerdotale sub- 
aistant, meraor tamen Christus fragili- 
tatis humane, quod suorum salute 
congrueret, dispensatione magnifies 
temperanB, Bic actionibus propriis, 
dignitatibusque distinctis officia potes- 
tatis utriusque diecrevit, suob voleDB 
medicinali humilitate aalvari, non 
humana superbia rursus (ut ante 
adventum ejus in carnem pagani im- 
peratorea, qvTi iidem et maxime ponti- 


fices dicebantur), intercipi, ut et Christ- 
iani reges pro mterna vita pontificibus 
indigerent, et pontifices pro tempor- 
alium cursu rerum imperialibus dir-po- 
sitionibus uterentur ; quatenus spirit- 
alis actio a carnalibus distant incursi- 
bus, et ideo mi li bins Deo miuime se 
negotiis eiecularibus implicaret, ao 
vicissim non ills rebus divinis prse- 
aidere videretur qui esset negotiis sec- 
cularibuB implicatus, ut et modestia 
utriusque ordinis curaretur, ne extol - 
leretur utroque suifultus, et competens 
qualitntibus actiouum specialiter pro- 
fessio aptaretur. 

"Cap. ii. Sed tanto gravius pondus 
est sacerdotum, quanto etiam pro ipsis 
regibus hominum in divine reddituri 
sunt examine rationem ; et tanto est 
dignitas pontificum major quam regum, 
quia reges in culmen regium sacraqtur 
a pontificibus, pontifices autegn a regi- 
bus consecrari non possunt ; et tanto 
in human is rebuB regum cusa est pro- 
pensior quam sacerdotum, quanto pro 
honors et defensione et quiete sanctrn 
Ecclesite, ac rectorum et ministrorum 
ipsius, et leges promulgando, ac mili- 
tando, a Rege regum est eis cur SB onus 
impositum.” 



256 POLITICAL THEORY OF NINTH CENTURY. [pabt IT. 


sacerdotum,” Jonas, in his introduction, calls the priestly 
person prcestantior, and in applying this conception ha 
urges that the priest must always anxiously care for the 
salvation of the king and carefully admonish him lest he 
should turn aside from the will of God or neglect the charge 
w^ich God has committed to him. While Gelasiue, that is, 
insists only upon the obedience which the king should render 
to the priests in religious matters, and the priest to the king 
in secular matters, Jonas also thinks that the priest is in 
some measure responsible to see that the king does his duty 
even in secular affairs. 

Hincmar embodies large parts of the tenth letter and of 
the fourth tractate of Gelasius. Christ is the only person 
who was both king and priest, and although there is a sense 
in which Christians may be called a royal and priestly race, 
yet Christ, mindful of the infirmity of human nature, has 
allotted to each authority its own duties, so that Christian 
kings require the bishops for eternal life, and the bishops 
require the king for temporal things, and therefore the clergy 
should keep themselves clear of secular business, and the 
secular person should not interfere in spiritual matters. So 
far Hincmar does little more than follow Gelasius, but his 
development of the principle “ Tan to gravius est pondus 
sacerdotum,” &c., is different and noteworthy. The burden 
of the priest is greater, because he will have to give account, 
in the judgment, even for kings, and the dignity of the 
bishop is greater than that of the king, because kings are 
consecrated to their office by the bishop, while the bishop 
cannot be consecrated by kings. 

In three important points, then, we see that some ninth- 
ceotury writers have developed the position of Gelasius, — the 
first, that both the secular and the spiritual powers are within 
the Church; the second, that in some measure the priest is 
responsible to see that the secular ruler does his duty; and 
the third, that the dignity of the ecclesiastical person is 
greater, for it is by him that the king is consecrated: and 
each of these principles has importance in the ninth-century 
conception of the relation between the spiritual and the 
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temporal powers. In the main it is clear that the ninth 
century simply carries on from the sixth the principle of 
the two authorities in society — two authorities which are 
theoretically independent of each other in their own spheres ; 
bnt the experience of the ninth century tended to bring 
out the difficulties of this position, and to develop £he 
tendency towards the assertion of the priority of one or other 
of the two. The conditions of the time are indeed so com- 
plex that we could easily quote phrases from the legal docu- 
ments and the general authors of the period to support almost 
any theory of the relations of the two powers. It would be 
easy to produce evidence to show that the temporal power was 
really superior even in ecclesiastical matters ; to show that the 
consent of the king or emperor was necessary for ecclesiastical 
action, and that it was the secular power which controlled all 
ecclesiastical appointments. On the other hand, it would be 
quite as easy to produce evidence to show that the Church 
was actually superior to the State ; that the king was absolutely 
under the canonical law, liable to excommunication like any 
private person ; that it was the Church which really conferred 
the royal authority, and that the Churoh could take it away 
again. 

A century or two later we shall find views of thiB kind set 
out in open contradiction to each other ; we shall find Europe 
filled with the clamour of the great struggle for supremacy 
between the Church and the Empire. But it is the charac- 
teristic of the ninth century that these apparently divergent 
tendencies of thought can often be traced in the same person ; 
that we find the same person UBing language which in later 
times would mark him clearly as a papalist, and the next 
moment using phrases which became the catchwords of the 
imperialist. 

It is possible, no doubt, to maintain that in the early'years of 
the ninth century the authority of the State relatively to the 
Church was at its highest point, and that the opposed concep- 
tion develops throughout the century till it culminates in the 
pseudo-Isidorian literature. But we t hink that the safest judg- 
ment which we can form on the whole character of the ninth 

VOL. l • 
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century is this, that men were convinced that each power had 
its own appropriate sphere, but that they were also keenly alive 
to the fact that in practical life the two spheres intersected, 
and that no general principle could enable them to determine, 
with regard to many questions, what exactly was the sphere 
of |he State and what the sphere of the Church. 

We may find a very good illustration of the complexity of the 
situation and the ambiguities of theory in the position of that 
writer to whom we have already so often referred, SeduliuB 
Scotus, whose work seems to belong to the middle of the 
century. He does not seem to have had the same practical 
experience of affairs as Hincmar of Rheims, and there are 
therefore some points on which Hincmar iB his superior; but 
he shows a considerable power of putting together his views, 
so that, in spite of a certain incoherence of detail, they really 
form an organic whole. At any rate, it may be useful to 
consider for a moment what are his views as to the position 
of the emperor or king relatively to the Church. 

He begins his treatise by urging the prince to remember that 
he should give thanks to God and honour to His Church. The 
whole commonwealth flourishes when the king fears and honours 
God and provides carefully for the wellbeing of the Church . 1 
The charge of the king, then, is not to be thought of as merely 
secular. The work of the king is to set forward such conditions 
as will further the cause of religion as well as the temporal well- 
being of the State. If his heart is not set upon God’s service, 
God may take the kingdom from him . 1 He has therefore great 
responsibilities in Church matters as well as in secular. He 
must prefer the wellbeing of the Church to his own personal 
advantage, and must help and protect all those who work in 
God’s service.® We have here simply the common medieval 
conception of the duty of the ruler of the State to do what he 
can to further the work of the Church. Sedulius evidently did 
not imagine that the State could stand aside and refuse to take 
a part in the service of religion. But this is not all. The good 
ruler, he says, will set forward the wellbeing of the Church in 

1 Sedulius Scuta*, De Beotoribu* 1 Id. S. 

ChriatUnu, 1. > id, li. • 



CHAP, ill.] AUTHORITIES OF CHURCH AND STATE. 259 


all ways, and he must remember that God has set Hm as His 
vicar in the government of the Church, and has given him 
power over both orders of rulers and subjects , 1 * * * * * * and therefore he 
is especially admonished to see to the holding of synods every 
year.* We have in an earlier chapter referred to this title of 
the Vicar of God as applied to the secular ruler. Certainly as 
used by Sedulius it seems clearly to imply a large measure of 
authority even over the Church. 

So far we have one aspect of the theory of Sedulius. But if 
we now turn back to the eleventh chapter of his treatise we 
shall see the other side of the matter. Here also the king is 
admonished to provide diligently for the meeting of synods, 
inasmuch as these are of great benefit to the Church. But then, 
abruptly and somewhat sharply, he is warned that he must not 
interfere recklessly in ecclesiastical affairs ; he must show him- 
self humble and very cautious, and beware lest he should take 
upon himself to judge of any ecclesiastical affair before he has 
learnt the decrees of the synods. The pious ruler will carefully 
hear what is just and lawful according to the canonical decision 
of the holy bishops, and will then give his consent and authority 
to what is just and true. He will in no way form any prayu- 
dicium on such matters, lest haply, falling into error, he should 
find himself guilty of some fault hateful in the sight of God. 
Sedulius enforces this with a story of how Valentinian, when he 
was invited by the bishops to take part in some doctrinal dis- 
cussion, said that he was in no way worthy to take part in such 
matters, but that this belonged to the priests . 8 Sedulius follows 


1 Sedulius Sootus, De Rectoribus 

Christiania, 19 : “ Oportet enim Deo 

amabilem regn&torem, quem divine 

ordinatio taoquam vicarium suum in 

regimine Ecclesise bugs esse voluit, et 
potest* tem ei super utrumque ordinem 

pralatorum et subditorum tribuit, ut 
singulis personis et quee justa sunt 
decerns t, et sub sua dispensations 
prior ordo devote obediendo fideliter 
eubdituB fiat.” , 

s Id. id. 

* Id. 11 » “ Unde cautum et humilem 
et valde circumspectum oportet esse 


regem : nec quidquam de negotiis 
ecclesiastiois judicare prsesumat, ante- 
quam synodalia statute cognoscat. . . . 
Pius itaque rector tanquam lufblnoaa 
pupilla primo quod justufii et legiti- 
mum est secundum canonicas sanc- 
torum episcoporum sanction es pervpi- 
caciter attendat ; dehinc consensum 
atque auctoritatis adminiculum his 
quee sunt vera et justa adbibeat. Per 
m vero nullatenus de talibus prssju- 
dicium fadat, ne forte errando ante 
conspeotum domini culpam aliquam 
deteetabilem inourrat. Unde venen- 
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this up in the next chapter by urging the mler to make himself 
an example of humility and obedience. If he is reproved by 
wise men he should repent ; and Sedulius cites the examples of 
David and Nathan, of Theodosius and Ambrose . 1 

If, then, in the title of Vicar of God in the government of 
His (Church Sedulius expresses something of the authority of 
the king even 'over churchmen, in his treatment of his relation 
to the synods and their decisions he gives us the other side of 
the matter. It must be noticed, however, that even here the 
king has his own place, at least in the execution of Church law. 
After he has heard the judgment of the bishops, it still remains 
for him to give his consent and authority to what has been 
decreed. 

We have before cited the letter of Cathulfus on the nature of 
the royal authority. He states, even more emphatically than 
Sedulius, that the king is the representative of God, and he 
certainly seems to imply that the position of the bishop is 
secondary. He bids the king remember God always with fear 
and love, for he is in God’s place, to watch over and govern all 
God’s members, and will have to give account for these in the 
day of judgment. The bishop is, in the second place, “ in vice 
Christi tantum.” The king must therefore carefully see that he 
establishes the law of God over the people of God, whose place 
he holds, “cujus vicem tenes.” He must, with his bishops, 
superintend the life of the monks and nuns, but he must do 
this through spiritual pastors, not through laymen, for that 
would be wickedness . 1 We should judge that the position of 

bill* memoria Valentinianua Imperator Utur eu toque ad virtutem aequandam 
oam a aanctaa epiacopia rogaretur qua- admonet. ” “ Mem or asto ergo semper, 
tan us dignaretur ad emendationem rex mi, Dei regie tui cum timora et 
•acrWogmatia intereaae, ' Mihi,’ inquit, am ore, quod tu es in vice illius super 
‘cum minim ub de populo eim, fee non omnia membra ejua oustodire et regere, 
eit talia perscrutari, verum Baoerdotea et rationem reddere in die judicii, 
quibua haeo'oura eat, apud aemetipsoa etiam par te. Et epiecopua eat in 
oongragentur ubi voluerint. 1 “ aeoundo loco, in vice Chriati tant um 

1 Seduliua Sootua, De Reotoribua eat. Ergo considerate inter rot dili - 
Chria t ia nia , 12. gen ter legem Dei conatituere super 

* M. Q. H. Ep., ir. “ Epiitola populum Dei, quod Deue tuua dixit 
Variorum Carolo Uagno Regnante tibi, cujus vioem tenes, in paalmoi 
Script*,” 7: "Cathuulfua Carolo L 1 Et nunc regea intelligite,’ at reliqua •, 

Fran corum Regi proeperitatem gratu- item: ‘ Servite Domino in timore,' et 
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Cathulfus was practically the same as that of Sedulius, though 
undoubtedly he is more emphatic in his assertion of a certain 
priority of the royal power. The letter is, however, too brief, 
and the discussion too incomplete, to enable us to form a very 
definite decision upon the subject . 1 

The conception of the separate provinces of the secular # and 
the spiritual powers is so well defined in the fifth century, and 
so carefully restated in the ninth, that we cannot doubt that all 
parties, lay or clerical, would have, in theory, held that the 
powers were co-ordinate, and, in their own spheres, independent 
of each other. But, as a matter of fact, circumstances were too 
strong for theory, and not only did the definition and delimita- 
tion of the boundaries of the province of each power prove a 
task of insuperable difficulty, but each power in turn found 
itself compelled to trench in some measure upon the province 
of the other. We begin by considering some of the many 
points in which, in spite of the theory of the independence and 
authority of the Church, the State did actually trench upon 
its prerogatives. 

We have seen how Sedulius and Cathulfus speak of the king 
or emperor as the vicar of God in the government of His 
Church ; that is, they conceive that it is part of the duty of the 
civil ruler to maintain good order and piety in the Church. 
We find the same principle very strongly declared by Smarag- 
dus. He urges upon the king that if he sees anything wrong 
in the Church of Christ it is his duty to reprove and correct it. 
If he sees any person in the Church of God running into luxury 
or drunkenness, he is to forbid, to terrify him. He is to put 

reliqua ; item ' Adprehendite disci p- 1 The letter of Cathulfas belong* 
linam ne quando irascatur Dominua,’ probably to the last year* of the 
et reliqua. ... 1 Sponsam Christi eighth oentury, — that is,, to a* time 
veatire cum ornamentis super omnia, when the papacy was under a cloud 
id estfeccleeiarum privilegia constituere and the authority of .Charles the 
maxima. Honaohorum vitam et can- Great in relation to the Church was 
onicorum cum epucopia tuie simul at itB highest point; and the letter 
virginum monasteriorum regere. Non cannot therefore be taken at properly 
per laicos, quod acelus . . . eed per representative of the general stand- 
epiritalea paetores emeu dare, super point of the ninth oentury, except 
omnia Deum timentes, eicut acriptum so far as its statements are found to 
(set) in ldge.' ” be confirmed by later writer*. 
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down all pride and anger with threats and sharp reproofs. He 
is to do what he can as a king, as a Christian, and as the repre- 
sentative of Christ (“ pro vice Christi qua fungeris ”). 1 We can 
find illustrations of this conception of the duty of the civil 
ruler to maintain good order and discipline in the Church in 
the ^proceedings of Charles the Great, of lewis the Pious, and of 
Charles the Bald. In the “ Capitula de Causis cum Episcopis 
et Abbatibus Tractandis” of 811 we have a list of topics on 
which the bishops and abbots are to be interrogated, and 
certainly the tone of the questions indicates clearly enough 
that Charles the Great thought it his duty to look very sharply 
into the conduct of the clergy even in purely religious matters. 2 
In the " Admonitio ad omnes regni ordines,” issued by Lewis 
the Pious in 823-5, Lewis lays down very explicitly the prin- 
ciple that it is his duty to admonish men of all orders as to 
the discharge of their duties, and frames regulations for a 
very comprehensive inquiry which is to be made by taking 
the evidence of the bishops about the conduct of the counts 
in administering justice, and that of the counts as to the 
conduct of the bishops in their life and teaching* In the 


1 Smaragdus Abbas, Via Regia, 8: 
“Si quid forte perversum in Ecclesia 
videria Cbriati, satage compere, et 
emendare non ceaaes. Si videria ali- 
quem in domo Dei, qusB eat Eccleaia, 
currere ad luxuriaro ad ebrietatem, 
prohibe, vata, terre, ai zelue domua 
Dei comedit te. Si videria auperbia 
inflatum, aut iracundia sravum, . . . 
reprime omnea, minare omnibus, et 
refrena aeveriaaime omnea. Fac quio- 
quid potea pro peraona quam gestae, 
pro minis terio regali quod portaa, pro 
nomifil Chriatiani qnod habea, pro 
vice Christi qua fungeria." 

* M. G. p. Leg., sect. ii. voL i. 
No. 73, Capitula de Causis cum 
Epiaoopia et Abbatibua Tractandis. 

* M. G. H. Leg., aeot. ii vol. i. 
No. ISO: "9. Sed quamquam aumma 
bujus minlaterii in nostra peraona 
eonaiatere videatur, tamen et divina 
auctoritate et humana ordinatione ita 


per partes diviaum ease cognoscitur, 
ut unusquisque veatrum in suo loco 
et ordine partem noatri ministerii 
habere cognoscatur ; unde apparet, 
quod ego omnium veatrum admonitor 
ease debeo, et omnes voa noatri 
adjutores esse debetis. . . . 

"14. Volumus studere . . . et per 
commune testimonium, id eat epis- 
coporum de comitibus, comitum de 
episcopis, comperire, qualiter scilicet 
comites juatitiam diligant et faoiaut, 
et quam religiose epiBcopi conver- 
santur et prtedioent, et amborum 
relatu de aliorum fidelium in auis 

.. .. . . Cl 

mmiatenu oonaiatentium oquitate 
et pace atque concordia cognosces - ©. 
Similiter etiam voluinua, ut omnea 
illia et illi omnibua do comm uni 
■ocietate et atatu a nobis interrogate 
re rum testimonium aibi mutuo per- 
hibere poaeint,” 
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" Capitulare Septimanicum spud Toloaam datum” of 844 we 
find Charles the Bald strictly forbidding the bishops to take 
action against those priests who had appealed to him for pro- 
tection against the oppression of the bishops, and warning them 
that they must obey his injunctions, and see that every one 
obeys the Canons. 1 In 863 we find the same Charles sending 
round his “missi” to hold inquiries and correet abuses in all 
cities and monasteries along with the bishop of each diocese. 1 * * * * * * 

There are even indications in the literature and history of the 
times that the responsibility of the emperor for the conduct of 
the Church extended to the condition of the papacy itself. We 
do not wish to enter into any discussion of the exact character 
of the purgation of Pope Leo III. in the year 800, but at 
least it is clear that Charles the Great had been gravely 
concerned with regard to the charges brought against the 
Pope. Leo III. was very careful, in purging himself by oath 
of the crimes laid to his charge, to make it quite clear that 
he did this of his own free will, and not as one amenable to 
the judgment of any man, and to guard against his action 
being taken as a precedent for his successors; but his own 
statement makes it clear that Charles had come to Borne, in 
part at least, to inquire into the matter. 1 And in spite of 

1 M. G. H. Leg., sect. ii. vol. iL dijudicatione et nostra regia auotor- 
No. 256 : “ 1. Ut episcopi nullum itate ducebuotur.” 
inquietudinem eive exprobationem 9 M. G. H. Leg., seat. ii. vol. ii. 

presbyteris aut aperte ingerendo aut No. 259, Cap. Misgorum Suessionense : 

alia qualibet occasions machinando “ 1. Ut missi nostri per eivitatea et 

pro eo, quod se ad nos hao vice singula monasteria, tarn canonicorum 
reclamare venerunt, inferant; quia quam monacborum sire sanctimonial- 
longa oppresaio hujusmodi itineris eo* ium, una cum episcopo parochiee 
fecit subire laborem. . . . uniuscujusque, in qua consistunt, cum 

“ 8. Ut episcopi sub occasions, quaBi consilio et conseueu ipsius, qui mou- 
auctoritatem habeant canonum, bis asterium retinet vitam iiji degentium 

constitutes excellentia nostra nequa- et conversationem inquirant, et ubi 

quam resultent aut neglegant, sed necesse est corrigant,” ftc. 

potius canones, ut intelligendi sunt, * St. G. H. Ep., ». Ep. Select, 
intelligere et in cunctis observers Font. Rom., 9. 600 A.D. Deo. 28. 

procurent ; quia si alitor fecerint, “Saoramentum quod Leo Papa jur- 
omnimodis et qualiter canones fidelium avit. 1 Auditum, fratres karissimi, et 
decimia agendum statuant et qualiter divulgatum eat per multa loca, qualiter 
intellegi ( ao observari cum mansuetu- homines mali adrersus me insurrexer- 
dlnis nostra decreto debeant, synodali ant, et debilitare voluerunt, et miser- 



264 POLITICAL THEORY OP NINTH CENTURY. [PAST. nr. 


the care Leo Ilf. had taken to guard against his action 
becoming a precedent, we cannot help feeling that Pope 
Leo IV. was following in Leo III/s Bteps, and was even 
going somewhat farther, when, in his letter to the Emperor 
Lewis II. of about 853, he expressed his willingness that the 
emperor and his “ missi ” should inquire into the charges 
which had been made against him, and his readiness to 
amend everything according to their judgment. 1 

We think that all this will serve to show sufficiently clearly 
that the civil ruler in the ninth century was thought of, and 
was recognised in fact, as having some real responsibility for 
the good order and conduct of the Church. He was not only 
the protector of the Church against external enemies, but was, 
at least in some measure, responsible to guard it against corrup- 
tion and decay. How exactly this responsibility was to be 
carried out into practice was a very uncertain matter, and one 
upon which, when put to the test of practical action, men in the 
ninth century would probably have differed greatly ; but there 

unt super me gravis crimina. Propter * M. G. H. Ep., v. Ep. Select, 
quam eauum audiendam iate clemen- Leonia IV., 40, c. 853 : “ Noa ai 

tiaaimua ac aereniaaimua dominus rex aliquid inoompetenter egimua, et in 

Carolua una com aaoerdotibua et aubditix just® legia tramitem non 

optimatibua auia iatam pervenit ad conaervavimua, veatro ao vestrorum 

urbem. Quam ob rem ego Leo miaaorom cuncta volumua emendare 

pontifex eanote Roman® eccleai®, a judicio quoniam ai noe qui aliena 

nomine judicatua neque coactus, aed debemua oorrigere, pejoro commit- 

apontanea mea voluntate purifico et timua, carte non veritatia diacipuli, 

purgo me in oonapeotu veatro coram aed quod dolentea dicimua, erimua 

Deo et angolia auia, qui oonacieutiam pre carteria erroria magistri. Inde mag- 

meam novit, et beato Petro principe nitudinia veatraa magnopere demenciam 

apoatolorum in eujua baailica con- imploramua, ut tales ad haac quee dixi- 

aiatimua : quia iataa criminosas et muB perquirenda miaaos in his partibus 

scelerataa rea, quag illi mihi obiciunt, dirigatia, qui Deum per omnia timeant, 

nee perpetravi nee perpetrate juaai ; et ouncta quemadmodum si veatro 

teatia mihi egt Deua, in eujua judicium praesena imperialia gloria fuiaaet, ex- 
venturi lumna et in eujua conspectu amuaaim diligenter exquirant, el) non 

conaiatimus. ■ Et hoc propter auapi- tantum haac quee auperiua diximoa 

tionea tollendaa mea apontanea volun- exagitent, aed sive minora give etdam 

tate facie ; nan quasi in canonibua majora illia tint da nobis indicate 

inventum ait, aut quasi ego hanc negotia, ita eorum cuncta legitimo 

conauetudinem aut decretum in aancta terminentur examine, quatenua in 

eodsaia aucceasoribna meia necnon poaterum niohil ait, quod ex eia in- 

et fratribua et coepiscopia noatria diacuiaum vel indiffinitum rqpianeat." 

imponam.’ ” 



chap . XXI.] AUTHORITIES OF CHURCH AND STATE. 265 


seems no doubt that this conception of the responsibility of the 
king was held very commonly, if not universally. 

It is partly at least from this standpoint that we may most 
usefully consider the relation of the civil ruler of the time to the 
synodical and legislative organisation of the Church. We do not 
think that any one doubted the independent legislative and ad- 
ministrative authority of the synods of the ChurcJf, but yet we 
find that the synods are constantly spoken of as being called 
together by the emperor or king as well as by the ecclesiastical 
chiefs, and that the decrees, administrative or legislative, of the 
synods, are issued with the co-operation of the royal power. 

We may take as our first example of this condition of 
things the Capitulare of Karlmann of 742. Here we find 
Karlmann, with the counsel of the bishops, presbyters, and 
chief men of the kingdom, decreeing that a council and synod 
should be held to advise him how religion and the law of 
God might be restored, and then, with the bishops and great 
men, ordering that synods should be held every year, at which 
the king should be present, and by which the canons and laws 
of the Church should be restored. 1 We find parallels in Charles 
the Great’s Capitulary of 769,® in the “Capitulare Haristal- 
lense" of 779,* and in the “Admonitio Generalis” of 789. 4 
We are specially told that Charles the Great was present at 
the Synod of Frankfort in 794, and he is said to have pre- 

1 M. G. H. Leg., sect. ii. vol. i. No. venire posait efc per fa Isos sacerdotes 
10: "In nomine Domini nostri Jeau deceptus non pereat. 

Chriati. Ego Karlmannus, dux et prin- “1. Et per consilium aacardotum et 
cepa Fran corum, anno ab incarnations optimatum meorum ordinavimua per 
Chriati aeptingenteaimo quadrageaimo civitates episcopos, et conatituimua 
eeoundo, xi Kalendaa Maias, cum con- super eos archiepiacopum Bonifatium 
cilio servorum Dei et optimatum qui eat missus sancti Petri. Statuimus 
meorum episcopos qui in regno meo per annos singulos aynodum con^re- 
sunt cum preabyteris et concilium gare, ut nobis praeeentibus jcanonum 
et qynodum pro timore Chriati con- decreta et aecolesiae jura restaurentur 
gregavi, id eat Bonifatium archi- et relegio Christiana emendstur.” 
episcopum et Burghardum . . . cum 9 M. G. H. Leg., sect. ii. voL L 

preebiteris eorum, ut mihi consilium No. 19. 

dedissent, quamodo lex Dei et * M. G. H. Leg., sect. ii. vol. L 

acdesiastica religio reouperetur, quae No. 20. 

in die bus praeteritorum principum 4 M. G. H. Leg., sect. ii. voL L 

dissipate con-uit, et qualiter populus No. 22. 

Christian ua ad salutem anima. per- 
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sided. 1 The synod, we are told, was called together by the 
apostolic authority and by that of Charles the Great. 1 Per- 
haps the most marked recognition of the imperial share in 
such ecclesiastical business is to be found in the Epilogue to 
the decrees of the Council of Arles of 813. In this we find 
tlv decrees presented to the emperor, and he is asked to add 
anything wlfich may have been omitted, to correct anything 
that may be wrong, and to aid in carrying into effect what- 
ever may have been rightly decreed. 1 

It may perhaps be urged that these examples are all taken 
from the time of Charles the Great himself, and that his rela- 
tion to the Church was wholly exceptional ; but we can find some 
parallels at least later in the century. In 818-19 Lewis the 
Pious issued a number of capitula on ecclesiastical and secular 
matters, and it is worthy of note that the form in which this 
is done is very much the same as that in the earlier cases. 
Lewis calls together his bishops, abbots, and great men, and 
with their advice issues the Capitula which are to be observed 
by ecclesiastics and laymen alike.* The proceedings of the 

1 Synodica concilii Franoonofurt. 187, “ Proemium Generals ad Cap. 
Mansi Councils, vol. xiii. p. 884 : " Pro- Tam. Eecl. quam Mundana ” : . . . 
•ipiente et preesidente piisimo et glori- " Quinto anno imperii nostri, acoersitis 
osiasimo domno nostro Carolo rege.” nonnullis episcopis, abbatibus, canonicis 

9 M. G. H. Leg., sect. iL vol. i. et monaobis et fidalibus optimatibus 
No. 28, Synodus Franconofurtensis : nostris, studuimus eorum consultu 
"Conjungentibus, Deo favente, epos- sagacissima investigare inquisitions, 
tolioa auctoritate atque piissimi domini qualiter unicuique ordini, canonicorum 
nostri Earoli regni anno xxvi. princi- videlicet, monachorum et laicorum 
patus sui, cunctis regni Fran corum seu juxta quod ratio dictabat et facultas 
Italic, Aquitaniee, Provintiee, episcopis suppetebat, Deo opem ferente consul- 
ao sacerdotibus synodali concilio, inter eremus. . . . Sed qualiter de his divina 
quos ipee mitissimus sancto interfuit co-operante gratia consultu fidelium 
oonventui.” pro viribus et temporis brevitate, licet 

•■•Mansi, Councils, vol. xiv, p. 62 : non quantum debuimus et voluimus 
“ Haac ifeitur . . . quam brevissime sed quantum a Deo posse acoepimus, 
annotavimus, et domino imperatori egerimus et quid unicuique ordini 
prosen tends decrevimus, poscentes ejus comm uni voto communique consensu 
dementiam, ut si quid hio minuB est, consulere studuerimus, ita utquid oan- 
ejus prudentia supples tur : si quid secus onicis proprie de his, quidve monachis 
quam se ratio habet, ejus judicio emeu- observandis, quid etiam in legibus mun- 
detur, si quid rationabiliter taxatum danis addenda, quid quoque in capit- 
est, ejus sdjutorio divina opitulante ulis insarenda forent, adnotaverimus 
dementia perfldatur.” et singulis lingula observant!* oontra- 

‘ M. G. H. Leg., sects u. voL L No. deremus,” Ac. , 
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Synod of Ponthion in 876 seem to show that the principle 
that synods should be summoned by the king or emperor, 
and that he might preside at them, was still accepted. The 
Emperor Charles the Bald is said to have presided at this 
synod, and it is spoken of as having been called together by 
the Pope and the Emperor. 1 • 

The history of the century seems to illustrate *very exactly 
the theory as we have seen it in Sedulius and Smaragdus or 
Cathulfus. The king is responsible for the good order of 
the Church, and at least has his share in the calling together 
of the synods of the Church and the promulgation of their 
decrees. 

There is yet one further point of Church order in which the 
influence of the secular power is very great — that is, in the 
appointment of ecclesiastics. We do not wish to enter upon 
a discussion of the many and intricate questions connected 
with this subject, but we must deal with it so far as is 
necessary to bring out the fact that here again the theory of 
a separation of the two powers was found impossible of literal 
application to the actual circumstances of the time. The 
emperor or king did as a matter of fact exerciBe a most power- 
ful influence over all appointments of the greater ecclesiastics, 
and the propriety of this is not denied by any writer of the 
ninth century. 

The bishops, in their address to Lewis the Pious of 829, 
quite frankly recognise this, and exhort him to Bee that the 
greatest care is exercised in appointing pastors and rulers in 
the Church of God. 2 Hincmar of Bheims is quite as frank in 
recognising the authority of the secular ruler in the appoint- 
ment of bishops. In his treatise, “De Institutione Carolo- 

• • 

1 M. G. H. Leg., sect, ii. vol. ii. eat in loco qui vocatur Ponfagonis,” 
No. 279s Synodua Pontigonenais ; &c. 

“ E. Ideoque, quia imperialem excel- * M. G. H. Leg., seat, ii vol. ii 
lentuun vestram aynodo praeesae, et No. 196, Epiacoporum ad Hlud. Imp. 
vicarioa sedu apostolic® presto nobis Relatio : “ 67. Iterum monendo mag- 
adease gaudemus, &c. G. Sanota ayn- nitudini veatr® auppliciter suggerimos, 
odus, qu® in nomine Domini voca- ut dein cepe in bonis pastoribus, reo- 
tione do mini J o h a pni a ter beatisaimi, toribosque in eccleaiia Dei constituendis 
ac universalis ^>ap® et juasione domini magnum atudium atque soUertissiznani 
Karoli perpetqi auguati congregate adhibeatis ouram.” 
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m 

manni,” he very clearly reckons the consent of the prince, 
and the election of the clergy and people, as the proper ele- 
ments in an appointment to ecclesiastical rule ; 1 and in a 
letter to Lewis III., occasioned by some dispute about the 
appointment of a Bishop of Beauvais, he again admits very 
frankly that the consent of the prince is a necessary part of 
the appointment to such an office. This is the more noticeable, 
as the general purpose of the letter is to condemn and correct 
what Hincmar clearly thought was an exaggerated conception 
of the royal authority with regard to ecclesiastical appoint- 
ments. We must indeed notice how emphatically Hincmar 
condemns the notion that the appointment of a bishop was a 
matter in the arbitrary power of the prince, attributing this to 
the suggestion of the devil himself, and that he wholly denies 
that the prince can order the election of whomsoever he 
pleases. A bishop, Hincmar seems to mean, should be elected 
by the other bishops of the province, with the consent of the 
people and clergy of the diocese, and when the prince has given 
his consent he is to be taken to the metropolitan for consecra- 
tion.* We do not enter into any discussion of Hincmar’s 

1 Hinomar of Rheims, De Institutions minis terium veatrum ns et facul- 

Carolomanni, 6 : “ Qualiter autem con- tabes Eocleaiss, quas ad defendendum 

aenau prinoipia terra, qui re* eccleei- et tuendum vobis Dominua corn men - 

asticas divino judicio ad tuendaa et davit, suae disposition! committatia, et 

defenaandaa auacepit, electione cleri an cum consensu ac letteris veatria eum 

plebis quiaque ad ecclesiasticum regi- ad metropolitanum episcopum ac co- 
men abeque ulla venalitate provehi episcopos ipsiua dioceaeoa qui eum 

debeat, et Domiuua ia Evangelio, et ordinare debent, transmittatia, et aic 

aacri canonea aperte demonatrant aine scandali macula ad sanctum aacer- 

dicente Domino : 1 Qui non intrat per dotium provehatur.' . . . 

oatium in ovile ovium, sed ascendit “c. iii. Nam si quod a quibusdam 
aliunde, ills fur eat et latro.'’’ dicitur, ut audivi, quando petitam 

Hincmar of Rheims, Ep. xix. : spud voa electionem conceditia, ilium 

c. L “ 'JJt Bicut Baers leges et regulee debent epiacopi, et clerua, ac pleba 

preecipiunt, archiepiacopia et epiacopia eligere, quern voa vultis, ( et quern 

collimita&earum diceceaeon electionem jubetia (quo non eat divines legia 

eonoedere dignemini, ut undecunque, electio, sed humans poteatatia extoraio), 

secundum formam regularem electionia, ai ita eat, utdici a quibusdam audivi, 

epiacopi talem eligant, qui et aauctes ille malignua apiritua, qui per serpen- 

Ecclesiee utilia, et regno proficuua, et tern primoa parentes noatroa in para- 

vobia fidelis ac devotua co-operator ex- diao decepit et inde illoa ejecit, per 

iatat : et eonaentientibus clero et plebe talea adulatores in aurej veatraa heec 

eum vobia adducent, ut secundum aibilat ; quia hoc in Scripture tam 
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position with regard to the part of the metropolitan and the 
other bishops of the province in the election of a bishop : it is 
enough for us to observe that Hincmar clearly admits the place 
of the secular ruler, but as clearly also is anxious that this 
should be defined and limited. 

A position very similar to that of Hincmar is represented 
by the little treatise “De Electionibus Episcoporam,” written 
by Florus Diaconus, a writer of the ninth century. Here also 
it is candidly admitted that in certain kingdoms the custom 
prevailed that a bishop should be consecrated after the prince 
had been consulted, and Florus admits that this custom tends 
to peace and tranquillity, but he emphatically denies that it 
is necessary to a proper consecration . 1 Florus maintains that 

voteria quarn Novi Teatamenti non item, 1 Ut episcopi, judicio metropolis 
continetur, neque in catholicorum anomm et eorum eplscoporum qui 
diet is, vel sacris canonibua, nec etiam circ urn circa sunt, provehantur ad 
in legibus a Christiania imperatoribus ecclesiasticam potestatem ; hi, videlicet 
et regibue promulgatis hoc ecriptum qui plurimo tempore probantur tarn 
vel dec return invenitur, sed talia dicta verbo fldei quam recte conversationia 
infemue evomuit. Christus enim per exemplo. ' Attendendum eat igitur 
apostolum loquens, talem jubet eligera : qualiter hoc imperiale capitnlum sacris 
* qui potens ait exhort ari in doctriaa regulia et antiquorum imperatorum 
sacra et iis qui contradicunt revincere/ legibus oongruat, ostendens quoniam, 
Et si quia contra hoc loquitur, iniquita- sicut et leges et regulse dicunt, in 
tern contra Dominum loquitur et inter electione episcopi aaseniio regia sit, non 
blasphemos a Sane to Spiritu com- electio, in epiacoporum vero exsecu- 
putatur. Sic enim atavus vaster tione sit electio, Biout et ordinatio.’ 1 

Carolus et abavus Ludovicus impera- 1 Florus Diaconus, De Electionibus 

tores intellexerunt, et ideo in primo Epiacoporum iv. : “ Quod vero in qui- 
libro capitulorum suorum promulgav- busdam regnis poatea oonsuetudo ob- 
erunt scribenfces. • Sacrorum/ inqui- tinuit, ut consultu principi* ordinatio 
unt, * can on urn non ignari, ut in Dei fieret episcopal®, valet utique ad cum- 
nomine sanota Eccleaia suo liberius ulum fra tern itatis, propter paoem et 
potiatur honore, assensum ordini eoclee- concordi&m mundane potestatis ; non 
iastico prmbemus, ut scilicet episcopi tamen ad oomplendam veritatem vel 
p«r electionem cleri et populi secundum auotoritatem sacne ordinationis, 
etatuta canonum, de propria diceceai, nequaqu&m regio potentate, .sed solo 
remota gersonarum et munsrum ao- Dei nutu, et Ecclesi® fidelium con- 

ceptione ob vit® meritum et sapientira sensu, cuique oonferri potest. . . . 

donum eligantur, ut exemplo et Unde graviter quilibet prince pa delin- 

verbo aibi subject® usquequaque quit, si hoo suo beneficio largiii posse 

prod ease valeant.' . . . Et sacri existimat, quod sola divina gratia dis- 
canones dicunt, 1 Primum enim illi pen sat ; cum minis terium sue potes* 
(quin olerhn uniuscuj usque Eooleeie) tatis in hujivmodi oegotium perageado 
reprobeadi sunt, ut aliqui de alienis adjungere debeat, non prsferre. , . , 
Eodeaiu merito preferantur.’ Et “ viL Quae omnia non ideo dlcimus, 
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the true requirements for a proper appointment are the election 
of the clergy and the whole people of the diocese, and con- 
secration by the lawful number of bishops ; 1 and he urges that 
for nearly four hundred years from the time of the apostles 
no consent was asked from the secular power, and that even 
after the emperor was Christian this liberty for the most part 
continued.* *• 

The position of Hincmar and FIotub is not quite identical. 
Hincmar looks upon the consent of the prince as normally 
necessary for the appointment of a bishop; Floras considers 
this as a legitimate custom of some kingdoms, but not as being 
a universal custom, and still less does he admit it to be of 
universal obligation. But they agree in admitting that, as a 
matter of fact, the secular ruler has a considerable power with 
regard to ecclesiastical appointments, while they are both con- 
cerned to correct any exaggerated conception of this. 

quasi potestatem principum in aliquo tinare ; nee dubitetur divino judiolo 

minuendam putemus, vel contra religi- at disposition© firmatum, quod ab 

oeum morem regni ©liquid sentiendum Ecdesia Dei tam sanoto ordine 

persuadeamus ; eed ut darissime de- et legitima observations fuerit oele- 

monstretur, in re hujusmodi divinam bratum.” 

gratiam suffleere, humanam vero poten- 1 Id., i£L : “Juxta hsso verba beati 
tiam nisi illi conscmet, nihil valere. Cypriani, ordinatos fuisse constat, 

Quapropter in aacris canonibus Patrum, et legitime prafuiase universo populo 

ubi plurimm causa commemorantur deinoeps omnes Eccleaiarum Dei anti- 

sine quibus epieoopalis ordinatio irrita stites, absque ullo consultu mundans 

habenda eat, de hac re nihil invenitur potestatis, a temporibus apostolorum, 

insertum.” et postea per annos fere quadrin- 

1 Id., i. : “ Manifestum set om- gentos. Ex quo autem Christiani 

nibus qui in Eccleaia Dei sacerdotale principes ease cceperunt, eamdem 

offloium administrant, qus sunt ilia episcoporum ordinationibus ecclesi- 

qutB in ordinations epiacopali, et asticam libertatem ex parte maxima 

sacrorum canonorum auotoritae, et permansisse, manifesta ratio deolarat. 

oonsuetudo ecclesiastic©, juxta dis- Neque enim fieri potuit, cum unus 

poaitionqm divintB legis et trsditionem Imperator orbis terra monarch iam 

apostolicam jubeat observari. Videli- obtineret, ut ex omnibua latiaaimis 

net ut «paatore defuncto, et sede mundi partibua, Asia videlioet, Europ® 

vacant©, unus de dero Ecclesi®, quem et Africa, omnes qui ordinandi erant 

communis et concora ejuadem cleri et Epiaoopi ad ejus cognitionem de- 

totiua plebia oonaeuaua elegerit, et ducerentur. Sed fuit semper Integra 

publico deoreto oelebriter ac solem- et rata ordinatio, quam aaneta 

niter design© verit, legitimo episco- Eeolesia juxta traditionem apostol- 

ponun numero canseoratus, locum icam et religiose observa^ionis formam 

daoedentis antistitis rite valeat ob- oelebravit" 
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It is perhaps necessary to say a word atioat the theory 
of the relation of the emperor to the papal elections. We may 
begin by observing that Floras Diaconus assumes that the 
consent of the civil power is never asked for in this case. 1 
Whether such a statement can be taken as accurately rep- 
resenting the relations of the emperor to the papal elections 
in the ninth century is doubtful. The “Pactum Hludowici 
Pii cum Paschali Pontifice" of 817 does, indeed, agree with 
this in its careful provision that no one is to interfere with 
the election of a Pope, but that it is to be left in the hands 
of the Romans, and that they are freely to elect him whom 
the divine inspiration and the intercession of St Peter suggest. 
Only after the consecration is an ambassador to be sent to 
Lewis or his successor to arrange for the continuance of 
friendship and peace between the Emperor and the Pope.* 
The terms of Lothair’s “ Constitutio Romans ” of 824 are so 
far in agreement with this. It reiterates the provision of the 
Pactum, that no one is to take part in the election of a 
Pope except the Bomans themselves.* There is in existence, 

1 Id. vi. : “ Sed et in Romana Ecclesia hoo facere preaumat. Sed liceat 
usque in prasentem diem eernimus aba- Romania cum omni venerations et 
qua interrogatione Principle solo die- sine quslibet perturbations honorifi- 
positionia judicio et fidelium suffragio, cam suo pontifici exibere aepulturam, 
legitime pontificea consecrari ; qui etiam et eum quern divina inspirations et 
omnium regionum et civitatum quse illi beati Petri intercessions omnes Romani 
subject® sunt, juxta antiquum morem, uno conailio atque concordia sine aliqua 
eadem libertate ordinant atque con- promiaaioneadpootificatusordinemele- 
stituunt sacerdotes ; nec adeo quia- gerint sine qu&libet ambiguitate vel 
quam abaurdua eat, ut putet min- contradictions more canonico oon- 
orem illio sanctificationis divinam esse secrari. Et dum conaecratus fuerit, 
gratiam, eo quod nulla mundane legati ad not vel ad suoceaaorea nostros 
po testa tia comitetur auctoritas.” regea Francorum dirigantur, qui inter 

* M. G. H. Leg., sect. ii. vol. i. No. 172 : nos et illos amicitiam et caritatem ac 
11 Et quango divina vocatione hujus pacem socient, sicut temporibus # pie 
eacratiaaimre sedis pontifex de hoc recordationis domni Karojj attavi 
mundo ^migraverit, nullus ex regno noatri, seu domni Pipini avi noBtri 
nostro, aut Francus aut Longobardus vel etiam domni Karoli ioaperatoria 
aut de qualibet gents homo sub nostra genitoris nostri conauetudo erat 
po testate conatitutue, lioentiam habeat faciendi.’’ 

contra Romanos, aut publics aut private * M. G. H. Leg., sect. ii. vol. i. 
veniendi vel election em faciendi ; mil- No. 191 : “ S. Volumua ut in electione 
1 usque in oivitatibuB vel territoriis ad pontifieu nullus pneaumat venire, 
ecclaeia beati Petri apoetoii poteatatem neque liber neque servua, qui aliquod 
pertinentibua aliquod malum propter impedlmentum fadat illia aolumznodo 
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however, a form 0 of oath, supposed to be of this time, required 
of all those who were to take part in the papal election : this 
not only makes the electors swear allegiance and fidelity to 
the emperor, but also includes a provision that he who is 
elected is not to be consecrated until he has taken such an 
oath in the presence of the “ missus ” of the emperor as that 
taken by Pope Eugenius. From a passage in Einhard’s Annals 
for 827, it would appear that on the death of Valentinus, his 
successor, Gregory IV., was elected, but not consecrated until 
the ambassador of the emperor had come and examined into 
the character of the election. 1 It must, however, be noticed 
that these documents, and especially the “ Pactum,” while they 
are probably genuine in substance, are probably not all 
authentic in detail. 

Our examination of these matters will, we think, have 
served to bring out sufficiently clearly the fact that, whatever 
might be the theory of the division of functions between the 
secular and the spiritual powers, the secular power did in 
practice certainly tend to exercise a very considerable authority 
even in the strictly spiritual sphere. We may say that the 
foundation of the whole situation, as far as theory is concerned, 
lies in this, that it is the duty of the civil ruler to care for the 


Romania, quibua antiquitus fuit con- 
auetudo oonceaaa per oonstitutionem 
aanotorum patrum eligendi pontificem. 
Quod ai quia contra hano juaaionem 
nos tram facere praesumpaerit, exilio 
trade tur." 

1 M. G. H, Leg., sect. ii. voL i. No. 
161. Form of oath to the emperor 
to be taken by electors to the Papacy, 
which seems to belong to the time of 
Pope Eugeniua : “ Promitto ego ills per 
Deum omnipotentem et per iata sacra 
quattuor Avangelia et per hano crucem 
domini noatri Jeau Christi et per oorpua 
beatiaaizni Petri priscipis apoatolorum, 
quod ab hoc die in futurum fidelis ero 
dominia ncstris imperatoribua Hludo- 
wioo et Hlothario diebua vita mes, 
juxta rires et intellectum meum, sine 
frauds atque malo ingenio, tain fide 


quam repromiai domino apoatolico ; et 
quod non consentiam ut alitor in hac 
aede Romana fiat electio pontificis niai 
canonice et juste, secundum Tires et 
intellectum meum ; et file qui electua 
fuerit me conaentiente oonaecratua 
pontifex non fiat, priusquam tale 
aacramentum faciat in pnesentia miasi 
domini imperatoria et populi, cum 
j ummento, quale dominua Eugeniua 
papB, aponte pro conaerratione omnium 
factum habet per scriptum.'' 

The editor cites, to illustrate this, 
from Einhard’s <nn»l» for 827 : "2. 
. . . quo defuncto (».«., Pope Valen- 
tinus) Gregorius (IV.) electua, sed non 
prius ordinatus eat quam legates im- 
peratoria Bomam venit et eleotionem 
populi qualis asset axaminavit.” 
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wellbeing of the Church, and to interfere when he Bees that 
the Church is, for any reason, being badly administered or 
falling into corruption. We can see how this conception 
naturally gives rise to the theory that it is the king's duty to 
see to the regular meeting of synods, and thus gives him 
necessarily a share in the legislative, as well as the adminis- 
trative, control of the Church. It is easy also tcf see how this 
conception of the responsibility lying upon the king to see 
that justice and righteousness prevailed in the Church as well 
as elsewhere, might lead to a considerable ambiguity in his 
relation to the discipline of the Church. The relations of the 
empire to the Papacy in the cases of Leo III. and Leo IV. 
are but the final examples of a tendency to look to the civil 
power to set things right in the Church, when there was no 
one else who could act. And, finally, the tendency to subject 
ecclesiastical appointments to some control on the part of the 
civil ruler, while it has many other political and social rela- 
tions, may also be regarded in part at least as illustrating the 
same conception, that the secular power has its own responsi- 
bility for the good order of the Church, and has therefore 
necessarily something to say with regard to the persons to 
whom the government of the Church is to be intrusted. 

We have said enough, we think, to make it clear that in 
the ninth century the theory of a strict duality of authority 
in society does not prevent the civil power from acting very 
frequently in the sphere of the ecclesiastical, and that this 
intervention is not only tolerated in practice, but is to a 
considerable extent justified in theory. 

We must now consider the other side of the subject, the 
extent to which the ecclesiastical authority intervened in cMl 
affairs, and the character and conditions of this interference. 
We may begin by observing that if the king or emjteror is 
by some writers styled the Vicar of God, the same title is 
also claimed for the bishops . 1 Hrabanus Maurus calls the 
priests or bishops the vicars of the prince of shepherds in 

1 M. G. H. Leg., sect. iL voL it 83: “No* autem Dei judioio mi eb illo 
No. 283, Concilium Meldenee Pariaieue, vicarii constitute” Ac. 
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the Church of God, and warns them to he determined against 
the proud and contumacious, to be careful that no earthly 
power terrifies them in their rule of souls, and no worldly 
blandishments soften their rigour. 1 

What is more important than this title of Vicar of God, it is 
certain that the people of the ninth century were perfectly 
clear that th£ ecclesiastic is bound to correct and reprove 
persons of every rank and degree, — to use against them, if 
necessary, the severest penalties of the Church. A very strong 
phrase is used by a synod held in 859, which expresses this 
very directly and forcibly : the bishops are exhorted to be 
united in their ministry and holy authority, and with mutual 
counsel and help to rule over and correct kings and the great 
ones of the earth, and the whole people committed to them in 
the Lord.® The same view is very strongly expressed by many 
writers. Alcuin exhorts the priest to declare the Word of God, 
and the prince to obey. 3 Jonas of Orleans quotes that passage 
from the history of Bufinus, discussed in an earlier chapter, 
in which Constantine is represented as saying to the bishops 
that God has made them the judges of all, and that they 
cannot be judged by any. 4 The same passage is quoted by the 
bishops in that address to Lewis the Pious which we have 
already frequently cited.® There is, therefore, nothing that 
we should regard as new, when we find the pseudo-Isidorian 
Decretals using very strong language about the subjection of 

1 H. G. H. Ep., v., Epietolarum tatem uniti lint et mutuo conailio atque 
Fuldensium Fragment*, 20, C. iv. : auxiiio regea regnorumque primores, 
" Rabanua inquit : Quomodo In Christi atque populum aibi commies um in 
aacerdotibua discrete debet ease pietaa Domino regent et corrigan t.” 
erga condigne pcenitentes, ita debet et 1 M. G. H. Ep., iv., Alcuin, Ep. 
fortis esse constants* contra Buperbos 18: "Illorum est, id eat, sacerdotum, 
atque contumaces. Nec debet ulla verba Dei non tacere. Vestrum eat, 
terrene 'potest as terrere rectorem o principal, humiliter obmdire, dili- 
animarum nec mollire aecularibua genter implere.” Cf. Ep. l t 08 : “Et 
blandimefitis rigorem Christi pontifi- sis obediena servia Dei, qui te de 
cum, qui vicarii priucipis pastorum in mandatia ejua ammoneant” 
eccleais Dei ease videntur. ... In 4 Jonaa of Orleans, “De Instit., 
Epistola ad Humbertum epiacopum.” Laic.,” ii. 20. See p. 177. 

s M. Q. H. Leg., sect. ii. vol. it 5 M. G. H. Leg., sect. ii. vol. ii. 
No. 269, Sy nodus spud Saponariaa No. 186, Epiicop. ad Hlud. Imp. 
habita,2-. “Epiacopinamque secundum Relatio, 22. 
illorum miniaterium ao sacram auotori- 
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princes to bishops. In his 39th Decretal letter Clement is 
represented as saying that all princes of the earth are to obey 
the bishops, to submit to them and help them, and that those 
who oppose them, unless they repent, are to be put out of 
the Church. 1 

The political theory of the ninth century, th^n, very cldhrly 
recognises that there is an authority in the Church which ex- 
tends over all persons, even the most exalted in society. It will 
be useful to consider more closely the relation of the civil order 
and the civil rulers to the law and discipline of the Church. 
We have already examined the treatment in Hincmar’s 
work, ‘ De Ordine Palatii,’ of the relation of the king to the 
law of the State; we have seen that Hincmar expresses the 
general view of the ninth century when he maintains that 
these laws are binding upon the king. 2 Hincmar goes on to 
say that much more must the king obey the divine laws.* 
There is a system of divine law in the Church to which all 
men owe their obedience. We do not wish to enter into so 
complicated a subject as that of the gradual formation of the 
body of Church law : to do so would take ns very far away 
from our proper topic. It will here suffice if we point out 
that by the ninth century there were in existence and cir- 
culation in Western Europe collections of Church regulations 
on doctrine and discipline, and these regulations were looked 
upon as having in some sense a divine authority. There are 
some words in Hincmar’s treatise ' Pro Ecclesise Libertatum 
Defensione* which may very well be taken as representative 
of the attitude of the ninth century towards these laws. This 
is the treatise written by Hincmar in the early stages of the 
quarrel between Charles the Bald and Hincmar’s nephew, 
Hincmar, Bishop of Laon. Hincmar at first sided wholly with 


1 Pseudo - Indore, Clement, Dec. 
mil. : 11 Omnea principee terra et 
cunctoa homines eis obsdire et capita 
bus submitters eorumque adjutoree 
exiaterq-praoipiebat. , , . Omnea ergo 
qui eis contradicent, ita damnatos 
ct infamee* usque ad aatisf actionem 

monetrabat, jat nisi oonverterentur a 


liminibui ecclesis alien oa eese pre- 
cipiebat.” 

9 See p. 233. 

a M. G. H. Leg., sect. ii. voL ii. 
Hincmar of Rheimi, De Ordine Fal- 
atii, 9 : " Multo minui autem regi, vel 
cuilibet inquocunque ordine centra legea 
divine* jioet agere per contemptum.” 
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his nephew, and wrote this treatise to protest against the royal 
action, which at first he looked upon as an outrageous inter- 
ference with ecclesiastical prerogative. A vassal of the Bishop 
of Laon had complained to Charles of his treatment by the 
bishop, and Charles had summoned the bishop to appear and 
to avswer before his courts. When he did not appear, Charles 
put his properfy under the ban. Hincmar of Bheims protests 
against such action as being wholly improper and even scandal- 
ous, and quite contrary to the canons and the laws. He quotes 
St Leo as saying that the canons were enacted by the Spirit 
of God, and confirmed by the reverence of the whole world, 
and were established by men who now reign with God in 
heaven and still work miracles on the earth . 1 

We think that these words are highly characteristic of the 
general attitude of men in the ninth century towards Church 
law. No one, we think, doubted that in some sense all men of 
all ranks were bound to obey it. Earlier in the century Ago- 
bard of Lyons had used phrases similar to those of Hincmar. 
Agobard is writing of the proceedings of the bishops at Attigny 
and Compi&gne, and represents himself as making a speech in 
which he discussed the nature and authority of the canons of 
the Church. In former times, he said, the holy bishops had 
come together and decreed that the canons must be preserved 
inviolate, inasmuch as they had been confirmed by the Spirit of 
God, the consent of the whole world, the obedience of princes, 
the agreement of Scripture, and that from that time it had 
been an accepted doctrine that any action against the canons 
was an action against God Himself, and against His universal 
Church, and that they could not be violated without danger 
to religion.* A little earlier in date still we find a letter 

1 Hincm&r of Rheims, Pro EccL Lib. adhuc nobiscum in constitutionibu* 
Defen., L : “Et quia oculum simpUcem, vivant' : sod et legibua, quite a uue 
id eat, rectus intentionem, quam in cum eisdem saeris canonibua moder- 
vobia neacit, putabit : ubi factum atur Ecclesia, constat adversum ? " 
Domino contrarium, et inimicum saeris 9 If. G. S. Ep., v. ; Agobard, Ep., r. 
canonibua, siout beatus Leo acribit, c. 4 : “ Convenerunt episcopi, Tin sancti, 
'Spiritu Dei oonditia et totius mundi quibus tuno babundabat ecclesia, statu- 
re verentia oonsecratis, quorum con; erunt inlibatos conservari debere saoroa 
ditores in ocelo oum Deo regnantes, canonee, qui firmati sunt cpiritu Dei, 

et in terris miraculis coruscant.es, consensu totius mundi, ebcedientin 
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by Siegwald, Bishop of Aquileia, mutilated unfortunately and 
only partly comprehensible, in which we have a very emphatic 
exhortation to Charies the Great on the duty of obeying the 
canons. In spite of the fragmentary state in which it has 
come to us, we can make out fairly clearly the emphatic 
terms in which Charles is admonished to observe and enforce 
obedience to the canons . 1 

There is, then, a body of law in the Church which all men 
must obey and to which all other laws must conform them- 
selves. Hincmar considers the question of a possible collision 
between the national system of law and the divine law, and is 
perfectly clear that in such a case the human laws must be 
altered and made conformable to the divine ; 2 and in another 
treatise written by Hincmar we have an exposition of the 
superiority of the divine law, and men are reminded that they 
may now justify themselves in their actions by appealing to 
human laws and customs, but in the day of judgment they will 
have to answer, not to the Roman, or Salic, or Gundobadian 
laws, but to the divine and apostolic laws. Hincmar urges 
that in a Christian kingdom even the public laws should be 
in accordance with the principles of Christianity.* 

principum, consonantia scripturarum. De Ordine Palatii, 21 : "Si quid vero 

Ex quo tempore acceptum et receptum tale esset, quod leges mundane hoc 

eat non aliud esse agere cuiquam ad- in euie diffinitionibus statutum non 

versus canones quam adveraus Deum, haberent aut secundum gentilium con- 
et adverauB ejus universalem ecclesiam, suetudinem crudeUus aamcitum asset, 

neque seneum eat umquam a quibua- quam Christianitatia reetitudo vel 

que fidelibus, ut talia statute absque aancta auctoritas merito non con- 

periculo religionia violarentur.” sentiret, hoc ad regia moderationem 

1 M. Q. H. Ep., iv. ; Ep. var. Carolo perduoeretur, ut ipse cum his, qui 

Magno Regnante, 8: “Vestra eat . . . utramque legem nossent et Dei magia 

[«ac]rorum canonum inviolabiles sane- quam bumanarum legum statute metu- 

tioneaealubriter promulgates nullo quo- erent, ita decerneret, ita Btatueret, ut, 

libet usurpation is tiftulo] . . . mutilare, ubi utrumque servari posset, utrumque 

dicentS scripture : Terminos patrum servaretur, sin autem, lex sfpculi merito 

tuorum ne tranagredieris presertim comprimeretur, justitia Dei conservar- 

cum sere . . . vestrss mansuetudo etur." 

decrevit omnium ecclesiarum prcesules 3 Hincmar of Rheims, De Baptu 
divinia legibus subjaoere et pri , , . Viduarum, etc., c. xii. : “Defendant se 

aecum . . . [irrepjrehensi bilia docu- quantum volunt qui hujusmodi sunt, 

menta sancto dilucidante Spiritu pres- rive per leges, si ulls sunt, mundanas, 

libata modts omnibus ouatodire." sire per conauetudines humane*, tamen 

3 M. G. J3. Leg., sect, ii vpl. il. ri Christian! aunt, sdant se in die 
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Tbere is again, therefore, nothing new in the strong phrases 
in which the Psendo-Isidorian Decretals express the prin- 
ciple that no emperor or other potentate may do anything 
contrary to the divine commands : if the judges, at the king’s 
desire, should command anything unjust or contrary to the 
evangelical, or prophetic, or apostolic doctrines, such commands 
have no authonty . 1 

The secular ruler, then, must, like other persons, obey the 
divine law, and if he refuses to do this he is subject to the 
discipline of the Church. It is indeed clear that there were 
some in the ninth century who doubted or denied that the 
authority of the Church extended so far as to the excom- 
munication of the king or emperor. From that section of 
Hincmar’s treatise on the divorce of Lothair and Tetburga, 
to which we have so often referred, it is clear that there were 
some who denied that the king was liable to the judgment 
of the bishops of his own dominions, or to that of any other 
bishops. Some wise men, says Hincmar, maintained that the 
king is subject to no laws or judgments but those of God 
alone, who made him king; and that, as he should not be 
excommunicated by his own bishops, whatever he may do, 
so he cannot be judged by other bishops. Hincmar, indeed, 
makes short work of thiB contention, describing it concisely 
as blasphemous and full of the spirit of the devil, and then 
shows by a series of examples, drawn from the Old Testament 
and Church history, that kings were reproved by the prophets 
and separated from the Church by bishops ; 2 and at the end 

judioii nee Romanis, nec Salicis, nec a judicibus ordinata non valeat, nec 
Gundobadis, aed divinis et apostolicis quicquam quod contra evangelic® vel 
legibus judicandos. Quanquam in prophetic* aut apostolic* doctrines 
regnb ' Chris tiano etiam ipaaa legos constitutionem aucceseorum patrum 
publicas o'porteat esse Christianas, actum fuerit, stabit. Et quod ab in- 
eonvenientes videlicet et consonantes fidelibus aut heretiois factum, fuerit 
Ohristianitati.” omnino cassabitur." 

1 Pseudo- Isidore, Xaroeliinus, Dec. * Hincmar of Rbeims, De Div, Loth, 
iv.t “Non licet ergo imperatori vel et Tetb. Qu attio 6. “Dicunt quoque 
euiquam pietatem custodienti aliquid etiam aliqui sapientes, quia iste prin- 
oontra mandate divina pnssumere nec cepe rex eat, et nullorum legibus vel 
quioquam quod evangelida propheti- judidia subjaoet aid solius Dei, qui 
deque et apostoliois regulis obviatur eum in regno, quod suite pater illi 
agora. Injustum enim juditium et dimiiit, regem constituit, et ei voluerit 
dsflnitio in juste regia metu vel jumu pro hac v^l alia causa ibit'ad pladtum, 
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of this section of the treatise he lays it down that the synods 
of the Church know no respect of persons. 1 

Hincmar’s judgment is clear, and we do not doubt that 
almost all ecclesiastics in the ninth century would have agreed 
with him. That the Popes may have been unwilling to go 
the length of directly and explictly excommunicating the 
emperors of the fifth and sixth centuries, we? have seen in 
former chapters. But in their relations to the Frankish rulers 
the Popes were not so restrained. As early as 770 we find 
Stephen III. threatening to excommunicate Charles and Carlo- 
man if they neglected his injunctions against a marriage with 
the daughter of the Lombard king DesideriuB ; * and in regard 
to this very question on which Hincmar writes we find that 
Pope Nicholas threatened at last to excommunicate Lothair 
unless he would take back Tetburga.® 

vel ad synodum, at ai noluerit, libere Anastasium imperatorem acribit : ' Quia 
et licenter dimittet : et Bicut a auia duse aunt peranum, quibua principaliter 
epiacopia, quidquid egerit, non debet hie regitur mundus, scilicet pontificalia 
excommunicari, ita ab aliia epiacopia auctoritas, et regia dignitaa, et tanto 
non potest judicari, quoniam aolius majus eat pondua pontificum quanto 
Dei principatui debet aubjici, a quo de ipsis etiam regibus reddituri aunt 
solo potuit in principatu conatitui ; Domino rationem.' Ambrosius Theo- 
et quod facit, et qualis eat in regimine, doaium imperatorem ab ecclesia culpia 
divino ait nutu, Bicut scriptum eat : exigentibua segregavit et per poani- 
£ Cor regia in manu Dei, quocunque tentiam revocavit.” 
voluerit vertet mud.’” 1 Hincmar of Rheima, De Div. Loth. 

Jlesporuio. " Haec vox non eat et Tetb. Quart. 6, Keeponno. “ De eo 
catholici Chriatiani, aed nimium bias- quod dioitur, Quia Rex, Bi noluerit 
phemi, et apiritu diabolico pleni." venire ad synodum, libere etiam com- 
He cites David's reproof by Nathan, pellatuB dimittet: Bancta Scriptum, 
Saul’s by Samuel, Reboboam’a by the aacrique canonea monatrant, in judicio 
prophet, and proceeds : 11 Quando pec- personam non debere accipere, aed 
caverunt regee, et filii Israel, et traditi causae qualitatem discern ere." 
aunt in manua gentium, aicut Manasses 9 M. Q. H. Ep., iii. Codex Carolinoa, 
et Sedechiaa, vel timuerunt a facie 45 : “ Et ai quia, quod non opfAmua, 

Domini aicut Ezechias, per prophetas contra hujuamodi nostras edjurationia 
vel ii*m a Domino susceperunt, vel atque exhortationia eeriem agere prffl- 
miaericordiam meruerunt. Et in sumaerit, aciat se auctorftate domini 
Deuteronomio scriptum eat (Deut. mei, beati Petri apostolorum principia, 
xvii 8 ■ 13). Per sacerdotes enim anathematis vinculo ease innodatum 
dicit Dominua (Pa. ii. 10-12). Et et a regno Dei alienum atque cum 
apoetolica auotoritas oommonet, ut et diabolo et ejua atrociasimU pompia et 
reges etiam obediant praapoaitia auia ceteris impiis teternia inoendiia ooncre- 
in Doming, qui pro animabua eorum mandum deputatum.” 
invigilant, ut non cum triatitia hoc 1 M. G. H. Scriptorum, voL i. Ann. 
faoiant. Et beatua Gelaaiua ptf* ad Barb ad. a. 865. 
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It must at the same time be noticed that we may find a 
partial explanation of the existence of such views as those 
which Hincmar condemns, in the tone of some letters of Pope 
Leo IV. in reference to a threat of Hincmar to excommunicate 
the Emperor Lothair. He complains of the pride of Hincmar, 
which had led him to threaten with excommunication the 
emperor whom Pope Paschal had consecrated with the oil 
of benediction, thus violating every divine and earthly law . 1 
Leo IV.’s phrases are no doubt related to Buch a question as 
whether it was competent for any one except the Pope himself 
to excommunicate kings and emperors, and must not be con- 
strued as meaning that Leo would not have claimed that 
authority for himself: they belong to the question of the 
relation of the authority of bishops and metropolitans to that 
of the Pope. But it is easy to see that such phrases might 
tend to encourage the judgment that within his own dominion 
the ruler was not amenable to the jurisdiction of Church 
courts. There were clearly certain ambiguities and uncer- 
tainties in regard to the relation of the discipline of the 
Church to the monarch in the ninth century ; but no doubt, 
also, the Church was very clear that it had spiritual authority 
over even the highest in station. 

No doubt these claims, that the church should exercise 
jurisdiction even over the most exalted persons in the State, 

1 M. G. H. Ep., y. Ep. Select. Font Domini, quern eedie apoatolica bene- 
Rom. Leo IV., 36 : “ Ita ut, quem dictionia oleo publico consecravit 
imperatorem princeps sacerdotum et sibique proprium fecit heredem, 
primus sanctte recordatdonis predecessor anathematis jaculum contra omnem, 
noeter dominus Paacalis papa oleo bene* non solum divinam, immo mundanam 
dictionia unctum consecraverat more institutionem inferre presumpait. 
predecessorum apoetolicorum, una cum " Item. Unum pro culpe sue 
fratro parolo rege et uxoribus ac filiis, malici'a censure sedis apostolic® coin- 
ana theme te. injuraaset, nostrum et muni tor mandamus, ut neque de sue 
ej undent magni imperatoris minis- unquam preeaumptione valeat gloriari, 
terium pareipendens et transgressus neque contra vos, quem Deus sibi 
divines pari ter et humanas oonstitu- principem et imperatorem elegit, et 
tipnea." per menus summi et apostolici pontif- 

■ Leo IV., 37 : “ Nec ilium etiam can- inis sanctificatum benedictionis oleum 
mice possumua collaudare, quod super- super veeisrum caput eflhdit, clam vel 
stite prtcsule sedem ejus invaait, qui publics audeat aliquam quocumqne 
etiam, cum debuerat de jactura honoris tempore anathame Ha vel eJhtm injurie 
propriivalde ease perterritua, in unctum inferre jacturam.” 
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are to be interpreted as referring to spiritual matters. But 
it was not easy to draw a dear line between things which 
were to be regarded as spiritual and those which belonged to 
the secular sphere. We have already noticed that JonaB 
of Orleans, in commenting on the twelfth letter of Gelasius, 
urges that as the priests will have to render account to (Jod 
for kings as well as for private persons, it fS their duty 
carefully to admonish them lest they depart from the will 
of God, or from the proper discharge of the office which was 
committed to them. 1 The ecdesiastical order was in 
some measure responsible for the just administration of 
the State, just as we have seen that the king was responsible 
for the good order of the Church. It is interesting to see 
that this principle finds expression in some of the formal 
documents of these times. In the “ Prseceptio ” of Chlothar II., 
of about the end of the sixth century or the beginning of the 
seventh, we find it provided, that if any judge should condemn 
a man unjustly in the absence of the king, the bishop is to 
reprove him. 2 Again, in the documents concerning the election 
of Guido in 889 we find a provision that the common people 
are to have their own laws, and are not to be burdened 
further than the laws allow : the count is to see to this, but 
if he neglect his duty, or allow injustice to be done, he is 
to be excommunicated by the bishop of the place till he has 
rendered satisfaction, 3 * * * * * Again, therefore, we find nothing 
strictly new in the emphatic assertion of the Pseudo-Isidorian 

1 Jonas of Orleans, De Instit. Reg., judicavit veraatim melius discussione 

cap. i. : “Ergo quia tantae auctoritatia, habeta emendare procuret." 

imo tanti discriminis est ministerium 9 M. Q. H. Leg., sect. ii. voL ii. 

sacerdotum, ut de ipais etiam regibus No. 222, “ Widonis Capitulatio Elec- 

Deo sint rationem reddituri, oportet tionia,” 5 : “ Plebei homines et un^trsi 
et valde necesse eat, ut de vestra ecclesia filii libere auia utantur legibus ; 
salute semper simus aolliciti, voaque ex parte publics ultra, quam legibus 

ne a voluntate Dei, quod absit, aut aancitum est, ab eis non exigatur, nec 

a ministerio quod vobis commiBit, violenter opprimantur ; quodsi factum 

erretis, vigilanter admoneamus.” fuerit, legaliter per comitem ipsius loci 

9 M. O. H. Leg. , sect. ii. toI. i. emendetur, si suo voluerit deinceps pot* 
No. 8, Chlotarii IL Prteceptio, 6 : iri honore ; si vero ipse neglexerit vel 
"Si judex aliquem contra legem in- fecerit aut facienti assensum prebuerit, 
juste damn&verit, in noatri absentia a loci episcopo usque dignam utiifiotio* 
ab episcopo castigetur, ut quod perpere nem excommunicatus habeatur.” 
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Decretals, that any one who is oppressed should freely be 
fallowed to appeal to the priest . 1 * * * 

The intervention of the bishops for the protection of the 
oppressed has, indeed, a long and complex history. As 
early as the time of Justinian we find the Imperial Govern- 
ment laying upon the bishops a great deal of responsibility 
for the supervision of the expenditure of money left for public 
charities and other public purposes ; and we even find them 
given a considerable power of intervention, to protect the 
citizens against attempts on the part of the magistrates to 
impose improper exactions . 8 It may be doubted whether such 
powers were originally given to them on account of their 
spiritual authority, or because of the position occupied by the 
bishops as prominent citizens in their dioceses : the truth pro- 
bably is that both their secular and their ecclesiastical position 
contributed to bring about such arrangements. However this 
may be, it is clear that in the ninth century the Church, 
through the bishops, exercised a very considerable authority 
in the control of even the secular affairs of society, altogether 
apart from that authority which the bishops possessed as 
being among the great men of the kingdom or empire. 

The Pope and the bishops of the church exercised a con- 
siderable authority in the appointment and in the deposition 
of kings and emperors. We do not wish to discuss the question 
which in later times was often raised, as to the nature of the 
authority by which Charles the Great was elected to the 
empire. In later times men on the one side maintained that 
this was done by the Pope, — that he in the plenitude of his 
power conferred the empire on Charles; while on the other 
side it was held that the action of the Pope was simply that 
of “fine who recognised his accession, and by consecration in- 
voked on it the divine blessing. We do not know tha£ there 
is any Reason to suppose that at the time the theory of the 
matter occupied men’s minds to any serious extent at all. 

1 Pseud. • Isidore, Anacletus Dec. his fulcistur et Hberetur. 1 ' 

xn. : "Omnia enim oppresaus libera 1 Cf. esp. Justinian Codex, i. S. 45, 

sacerdotum, si voluerit, appellet judi- and i. 4. 26. • 

tium et a nullo prohibeatur, aed ab 
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The Franks had come to Italy on the urgent invitation of the 
Popes as their protectors against the Lombard power, and later 
on against the Greek power. Pope Stephen II. had recog- 
nised Pippin as king of the Franks, and had afterwards crowned 
him, and finally Pope Leo III. had crowned Charles the Great 
as emperor. We doubt whether at the time it occurred »to 
any one to consider what precise authority lay behind these 
acts. There is no doubt, however, that in the ninth century 
we find clear traces of the rapid development of a theory that 
the Pope had some very distinct share in the appointment of 
emperors or kings, and that the consecration by him was 
regarded as something more than the mere solemn recognition 
of a proper election or succession, and the invocation of the 
divine blessing. And so also with the position of the bishops 
in the appointment and consecration of kings, there are very 
clear traces of the conception that they had a great deal to 
say in elections, and that tlieir consecration was looked upon 
as a very important matter. 

It is here again difficult to say how much of the authority 
of the Pope or the bishops is to be attributed to the political 
importance of their position among the most important magnates 
of the empire, and how much to their religious authority. We 
must be prepared to recognise that each has its real influence, 
while these two elements of their authority are often fused to 
such an extent that it is exceedingly difficult to separate 
them. When, for instance, we find that the provisions for 
the partition of his dominions by Charles the Great, after they 
had been considered and sworn to by the magnates of the 
empire, were sent to Pope Leo that he might subscribe them , 1 
we can hardly say whether this is to be taken as a recognition 
of some right in the head of the spiritual power as £ucfi*to 
take has part in these arrangements, or whether it is to be 
interpreted as due to the sense of the great political influence 

1 M. G. H. Scriptorum, vol. i,, pacis coneervand® causa fact® atque 

Einhard, 11 Annals ” for 806 : “ Da hsc omnia litteris mandata sunt, at 
hac partitions et testamentum factum, Leoni pap®, ut his sua manu sub- 
fit jurejuraiMo ab optunatibus Fran- scriberet, per Einhard um znissa." 
corum confirpatum, et consbitutionee 
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which the Pope had exercised and was still exercising in 
Western Europe, and especially in Italy. 

Whatever may be the exact meaning which we are to attach 
to such a recognition of the authority of the Pope, there is 
no doubt of the importance of his position later in the century. 
Ir^ the ‘ Chronicon Salernitanum ’ there is preserved a letter of 
the Emperof Lewis II. written to the Emperor Basil of Con- 
stantinople in 867. It appears that Basil had expressed his in- 
dignation that Lewis should call himself " Imperator Augustus.” 
Lewis defends his use of the title on the ground largely that he 
had been anointed and consecrated by the Pope, and says that 
those Frankish princes were called first kings and then emperors 
who were anointed with the holy oil by the Pope. 1 It has been 
suggested that this letter is spurious — that it is impossible to 
think that any Frankish emperor would have spoken in such 
terms. It seems to ub that such a line of argument is exceed- 
ingly unsafe, for, apart from this letter, there is considerable 
evidence that at least in the latter part of the eighth century 
it was frequently recognised that the Pope had a very import- 
ant part in the appointment and consecration of kings and 
emperors. In a former chapter we have referred to the terms 
of the document concerning the election of Charles the Bald 
to the kingdom of Italy at Pavia in 876 ; we must now notice 
in this document the reference to the elevation of Charles, a 
few months earlier, to the empire as being the work of the 
Pope. The bishops and other magnates of Italy elect Charles 
as king in view of the fact that God had raised him to the 
imperial throne by means of the vicar of the blessed prince 
of the apostles Peter and Paul, Pope John. 2 It might, perhaps, 

M. G. H. Scriptorum, to], iii., men provecti, et ad Romanij prioci- 

‘ Chronicen Salernitanum,' p. £22: patue imperium, quod euperno nutu 

" Invonimue praaertim, cum et ipsi potimur, aspicientee.” » 

patrui ndbtri, glorioa regee, absque in- F. 523. “ Nam Francorum principea 

yidia imperatorem dob yocitent et primo regee, deinde yero impera tores 

imperatorem esae prooul dubio faten- diet: Bunt, hii dumtaxat, qui a Romano 
tur, non profecto ad seta torn, qua pontifice ad boo oleo saccto perfuai 
nobis majores sunt, attendee tee, aed ad sunt.” 

unctionem et sacra tionem, qua per 3 M. G. H. Leg., sect it to], ii. 
■Vnnmi pontiftcis menus, impositions et No. 220, Ear. IL Imp. Eleotio : 
aratione divinitus ad boo sumue cul- “ Jam quia divine pietasTOB beatornm 
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be suggested that this is only an Italian view* of the appoint- 
ment of Charles the Bald, but the same conception is expressed 
in the proceedings of the synod of Ponthion, which was held in 
June and July 876. We learn that at this synod the proceed- 
ings of the Italian magnates at Pavia were read and confirmed : 
the part of the Pope in the election of Charles to the empire 
seems as clearly recognised at Ponthion as it had been at Pavia. 1 
We find similar references to the influence of the Pope in the 
election of kings in the separate kingdoms which made up the 
empire, while here we also find a similar authority attributed to 
the bishops. In the proceedings of the synod held at Quierzy 
in 858 we find some very significant phrases on the subject. 
The synod sent a letter, which is thought to hare been 
composed by Hincmar of Rheims, to Lewis of Germany, pro- 
testing against his invasion of the territories of Charles, and 
addressing a special remonstrance to those archbishops and 
bishops who had themselves, with the consent of the people, 
anointed Charles to be king, while the Holy See had afterwards 
honoured and confirmed him, by letters, as king. The synod 
evidently attaches great importance to the unction, and speaks 
of him who faithlessly and contumaciously lifts his hand 
against the Lord's anointed, as of one who despises Christ, 
and who will, therefore, perish by the spiritual sword. 2 Again, 

principum apostolorum Petri et Pauli sibi proteetorem ac defensorem ease, 
interventions per vicarium ipeoruzn, ita et nos qui de Francia, Burgundia, 
domnum videlicet Johannem aum- Aquitania, Septimania, Neustria ac 
mum pontifleem et universalem papam Pryvincia pridie Kalendaa Julii in loco, 
spiritalemque pattern vestrum, ad pro- qui dicitur Pontigonis, anno uxvii. in 
tectum aanette Dei eccleais noatror- Francia ac imperii prinu), juaau ejusdem 
umque omnium incit&vit et ad domni et glorioai augusti convenimua, 
imperials eulmen Bancti Spiritua pari consensu ac concordi devotione 
judicio provexit, no* unanimiter voa eligimua et confirmamus.” t 

. . . Italici regni regem elegimus." 3 M. G. H. Leg., sect, i^ vol. ii. 

1 M. (J. H. Leg., sect. ii. voL ii. No. 297, “Epiat. Synodi. Carisiacensia 
No. 279 (B.) : “ Sicut domnui Johannes ad Hlud. Reg. Germ. Directs, " 15: 
apoatelicuB et universalis papa prime “ Maxime autem nobis necesse eat loqui 
Roms elegit atque sacra unctione con- cum iliia archiepiacopia et epiaoopia, 
atituit omnesque Italic: regni epiacopi, qui consensu et voluntate populi regni 
abbates, comites et reliqui omnes, qui istius domnum nostrum fratrem vea- 
cum iliia oonvenerunt, domnum noe- trum unierunt in regem aacro chris - 
(rum gloriosqm imperatorem Karolum mute divine tradition e quemque senate 
augustum unanimi devotione elegerunt cedes apostolica meter nostra littaria 
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we find the arciibishops and the bishops of the kingdom of 
Arles electing Lewis, the son of Boso, to follow his father in 
that kingdom, and they do this partly on the gronnd that 
the Holy See had approved of such an election. 1 

We find the strongest and most remarkable assertion of the 
importance of the consecration and unction by the bishops in 
another document, which refers to the election of Charles the 
Bald as King of the Neustrian Franks. This is a proclamation 
issued in the name of Charles the Bald himself in 859 : he 
recounts how, after his election by the bishops and other 
faithful men of the kingdom, he had been consecrated and 
anointed with the holy chrism, and had received the crown 
and sceptre, and he urges that after this consecration he 
cannot be cast down from the kingdom by any, at least 
without the judgment of the bishops by whose ministry he 
had been consecrated king : they are, he says, the thrones 
of God, among whom God is seated, and by whom he decrees 
his judgments, and to their paternal reproofs and chastise- 
ments he had been and still Was prepared to submit* We 
may perhaps suitably recall the phrases in which the bishops 
describe the deposition of Lewis the Pious,* and the words of 

apostoliciB ut fegem honorare studuit ration ibiliter secundum monita dominii 
ft confirmare.” The letter then cites apoatolici, cujua scripta pro manibus 
examples of the reverence shown to habebantur, super nos regem con- 
the Lord’s anointed in the Old Testa- stituere deberemua." 
meat, and continues: “Sic et qui 2 M. G. H. Leg., sect. ii. vol. iL 
infideliter et contumaciter in unctum No. 300, “ Libellua Proclamations ad- 
qualeincunque Domini manum mi t tit, versus Wenilonem ” : “A qua consecra- 

dominum christorum Christum con- tione vel regni sublimitate subplantari 
temnit, et in anima procul dubio vel proici a nullo debueram saltern 
spiritualia gladii animadversione pent/ 1 sine audientia et judicio episcoporum, 

1 M. G. H. Leg., sect. ii. vol. ii. quorum ministerio in regem sum con- 
No. 269, 41 Hludowid Regis Arelatensis secratua, et qui throni Dei sunt dicti, 
Elecfio,” 890 : 11 Cum igitur diligenter in quibus Deus sedit et per quos sua 
oonperissemus, quod assensus aanctae decern it judicia ; quorum patfirnia cor- 
catholics^ et apostolic® matris nostra reptionibuB et castig&toriis j udiciis me 
huic fareret electioni, simul conveni- subdere fui par&tus et in present! 
mue in dvitabem Valentiam (i.e., Arch- sum subditua.” See p. 252. 
biebop of Lyons, Archbishop of Arles, 1 M. G. H. Leg., sect. iL yol. iL 
Archbiabop of Embruo, Archbishop of No. 197, "... quia po testate pri- 
Vienne, with other bishops), ... at- vatus erat juxta divinum consilium 
quo secundum Dei voluntatem quee- et ecdeeiastieam sue to rips tern.* See 
aituri exploravimus, ai hunc digue et p. 250. 
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Hincmar in referring to the same event, and to the restoration 
of Lewis by the bishops with the consent of the people. 1 

The importance of this conception of the authority of the 
Pope and the bishops in relation to the appointment and the 
deposition of emperors and kings is very obvious. As we have 
said, it is very difficult, perhaps impossible, to disentangle 
the relative importance of their spiritual and *their secular 
position in tho matter. The fact that they are great 
persons in Western Europe, or in a particular kingdom, has 
obviously much to do with it, but there are already clear 
traces of a theory that, as spiritual rulers, they have some, 
though it may be a somewhat indefinable, authority over the 
secular power. 

We have endeavoured to bring out as clearly as possible two 
facts with regard to the theory of the relation of the authorities 
of Church and State in the ninth century. First, that in the 
ninth, just as in the fifth century, men believed firmly that the 
two authorities were separate and independent, eaoh sacred and 
supreme in its own sphere — that the ecclesiastic owed allegiance 
to the king in secular matters, and that the king owed allegi- 
ance to the Church in spiritual matters. But also, secondly, 
that the practical experience of the ninth century made it clear 
that it was very difficult to distinguish the two spheres by any 
hard-and-fast line. Still, we think that the writers of the ninth 
century held to the theory of a dual authority in society ; we 
think that they would have repudiated any other conception. 

It is true that there is one work which belongs to this period, 
which in the later middle ages was interpreted as expressing 
quite another theory — the theory, that is, of the supremacy of 
the spiritual power over the temporal. This document i»4he 
famoug “Donation” of Constantine. We have hitherto left 
this document out of account for two reasons — first, .because 
it is almost certain that the later interpretation of the docu- 

1 Hincmar of Rheima, De Div, Loth. palis un&nimitas, saniore consilio, cum 
«t Tetb., Qu. vi. Keep. : “Nostra estate populi consensu et Ecdesies et regno 
pium Augustum Ludovicum a regno restituit." 
dejectum, poet satiafactionem episco- 
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meat was incorrect ; and, secondly, because, whatever its mean- 
ing and purpose may have been, it exercised no appreciable 
influence in the ninth century on the theory of the relations 
of Church and State. 

From our point of view the important phrases of the “ Dona- 
tion ” are those which deal with the grant of authority to the 
Po$e, and th# transference of the seat of imperial authority 
from Borne to Byzantium . 1 The exact meaning of these phrases 
baa been discussed by a number of scholars, and it is generally 
agreed that the interpretation given to them in the later middle 
ages can hardly be that which was in the mind of the com- 
piler. In later times they were understood to signify that 
Constantine granted to the Popes a complete temporal au- 
thority over the West, and it is not disputed that the words 
might have this meaning ; but it is now generally agreed that 
they must be interpreted as referring to a grant of temporal 
authority in Italy. Most historical critics think that the 
purpose of the docu m ent was to assist the Boman See in secur- 
ing the reversion of the Byzantine territories in Italy, and 
especially of the Exarchate. It seems possible that the 
“.Donation" was built up in part on traditions which may 
have been long current in Italy, and that the circumstances 
of the eighth century, when the Bishops of Borne came to be 
the actual representatives of the Boman res publica in Italy, 
and its principal defence againBt the Lombards, may have 
tended to give these traditions a new significance, and to sug- 

1 Pseudo-Isidore, 1 Exemplar Domini pragma ticarn conatitutum decernimus 
Imperatoris Constantini. ’ “Unde ut diaponendum, atque jura sanctas 
non pontificalia apex vileecat, aed Romanes eccleeiae concedimua permon- 
magia amplius quam terreni imperii aurum. Unde congruum prospeximus 
dignitaa et glories potentia decore tur, nostrum imperium et regni potes totem 
ecoe tom palatium nostrum, ut prala- orientalibus transferri ac transmutari 
tqm est, quamque Romans urbia et regionibus et in Bizantiffl propntia in 
omnea Italia seu occidentolium re- obtimo loco nomini nostro civitotem 
gionum provinoias, looa et civitotes sdificari et nostrum illio oonstitui 
aepe fato beatissimo pontifici nostro imperium, quonism ubi prinripatua 
silveatro univers&li papa contradentea saoerdotum et christaane religionie 
atque relinquentes ejus vel succea- caput ab imperatore coelesti con- 
eorum ipsiua pontifioum potestati et Btitutum eat, justum non est ut illio 
dictione firma imperiali censura per imperator terrenus bsbeat jjoteatatem.” 
bano nostram divalam sacram et 
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gest to the author their reduction to a definite and coherent 
form. We are not here concerned with the growth of the 
temporal states of the Bishop of Borne, but it seems to us that 
so far from looking upon this as the result of an unreasonable 
greed for secular power, it should be recognised that nothing 
was more natural than that the Popes, finding themselves to 
be the actual chiefs of what survived of the ancient Roman 
State in Italy, should have desired to maintain and even extend 
their authority. Any one who studies the papal correspond- 
ence and the ‘ Liber Pontificalia ' in the eighth century will, we 
think, feel that the leadership of the Roman res publica in the 
West was forced upon them rather than deliberately sought. 
It was only slowly and reluctantly that they drew away from 
the Byzantine authority, for after all, as civilised members of 
the Roman State, they preferred the Byzantine to the barbarian; 
and when circumstances had practically destroyed the Byzan- 
tine power in Italy, it was natural that they should seek to 
hold together, or to recover from the barbarian, even though, 
like the Frank, he was a friendly barbarian, some fragments of 
the ancient commonwealth of civilisation. It is of course true 
that once they had broken with the Byzantine power, they had 
no inclination for reunion with it, but this again, considering 
the history of the eighth century, was not unnatural. 

It is then generally thought that the purpose of the 
“ Donation ” was to assist the Bishops of Rome in establishing 
a claim to the reversion of the Byzantine authority in Italy. 
Other conjectures, such as that of Grauert, 1 that it was intended 
to support the Frankish empire against the criticism of the 
Byzantines, though they have been urged with much learning 
and ingenuity, seem too far-fetched. It must at the name 
time be recognised that the problem of the date and place 
of origin of the document is surrounded with perplexities. 
The “ Conation ” cannot be later than the ninth century, as 
it is contained in a manuscript of that time, and is embodied 
in the Pseudo-Isidorian decretals. How long before that it 
may have existed is a question of great complexity. In a 
letter of Pope Hadrian L of 778 there are phrases which, it 

” * Hutoriaohei Jsbrbuch der OorraageselUchaft,’ S, 4, 5. 
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is urged, imply i knowledge oi the “ Donation,” but the text 
cannot be said to Tender this certain. 1 * Hadrian evidently 
refers to some tradition of great grantB of authority by the 
Emperor Constantine, but whether he is referring to this 
document is another question. In a letter of the same Pope 
to Constantine and Irene, of 785, he describes a vision of 
Cohstantine, # which suggests the tradition which is embodied 
in the “Donation," but this does not at all necessarily prove 
that he was acquainted with the “Donation" itself. 1 The 
first writen of whom it can be said with any degree of con- 
fidence that they are acquainted with this document are 
Ado of Vienne* and Hincmar of Rheims,® in the ninth cen- 
tury. It is certainly perplexing that there should be no 
certain evidence that the document was known in Italy until 
the latter part of the tenth century.* At the same time 
the more recent investigations into its phraseology, and especi- 
ally those of Scheffer-Boichorst,® seem to make it fairly clear 
that the work was compiled in Italy, and in the latter part 
of the eighth century. 

In later volumes we shall have to consider what importance 
this document may have had in the scholastic period. For the 
present it is enough to say that it produced no appreciable effect 
upon the political theory of the ninth century. The theorists 
of the following centuries may have tried to reduce to a com- 
plete unity the elements of authority in society ; the ninth 
centmy writers knew nothing of this. 

If we now look back over the political theory of the ninth 
centuiy, we can lay down certain general propositions about its 

1 M. G. H., Epist. iiL, Codex Car- 3 * * * * Ado of Vienne, Clironicon; Migne 

olidiia, 80: 11 Et sicut temporibus Patr. Lat. , vol. 123. p. 92. 

beati Sifvestri Romani pontificu a * it. G. H. Leg., sect. ii. vol. ii. 

sanctse jeoordationis piieaimo Con- Hincmar of Rheime, “ lie 0 inline Pal- 

itantino, magno imperatore, per ejue atn," 13. 

largitatem aaocta Dei catholica et ‘ M. G. H., Diplomatum ii. Otto 

apostolica Roman* ecclesia elevata at- III., No. 389. 

que axaltata eat et poteetatem in his 8 * * “ Mittheilungen dee Iuatituta fur 

Hesperia partibue largiri dignatus.” Oesteri eichiache Geschichtaforachung,” 

1 Pope Hadrian 1. ; Ep. lvi. Higna 10 and 11. 

Patr. Lat., voL 98, p. 1220. ' 
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character. It is, we think, in the first place, ciear that there did 
not exist in this time and among these writers any general 
philosophical system of political theory. Certain great and 
important conceptions the men of this period apprehended and 
developed with force ; but in the main it is true to say that they 
are concerned much more with the practical circumstances of the 
life of their time than with the attempt to contract a system 
of political thought. We have pointed out the fact that their 
statements are often incoherent, sometimes almost self-contra- 
dictory ; this is the direct consequence of the fact that they are 
not conscious of any systematic theory as lying behind their 
practical judgments. We think that when we have recognised 
this, and if we very carefully keep it in mind, we may still with 
justice say that their treatment of the character and the founda- 
tion of the organised life of society turns upon three great 
conceptions. 

In the first place, they clearly held, and in some measure 
understood, that conception of the equality of human nature, 
whose history we have studied from the time of Cicero. They 
not only reproduced the phrases of the Fathers, but they clearly 
also understood their point of view. This implies, indeed, 
something more than the fact that they held to the theory of 
equality ; it also means that they understood and approved the 
conception of the difference between the primitive condition of 
man and the actual condition of human society. They held 
that it was not nature but man’s faults which had brought into 
existence the conventional institutions of society. It is quite 
true that, except with regard to the institution of slavery, the 
subject does not greatly occupy their minds ; but it is import- 
ant, especially with reference to the developed mediaeval theory 
of society, to recognise that this conception was always alive. 

Secondly, they held very firmly to the conviction of the 
aacreci character of the organised structure of society in 
government. They follow the New Testament and the Fathers 
in the doctrine that the civil order of society is necessary, and. 
that it is sacred. Indeed it is the very firmness with which 
they hold this that causes them to adopt the extreme language 
in whicb* St Gregory the Great had expressed the conception, 
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and sometimes to speak as though any resistance to the actions 
of those who represented the sacred authority were & thing 
unlawful and irreligious. The disorders of the time were so 
great, the necessity of delivering western Europe from the 
confusions which followed the downfall of the ancient empire 
in the West was so obvious, that we cannot wonder if at times 
they exaggerate the principle of obedience to authority. 

Eut, in the third place, the theory of the ninth centuiy 
recognised with equal clearness the necessity of checking the 
unjust and tyrannical use of authority. If the Fathers like 
St Ambrose and St Isidore lay much stress on the limitation 
of authority by its end — namely, the establishment and main- 
tenance of justice — the ninth-century writers assert this con- 
ception with even greater clearness, and, under the influence 
of the traditions of the Teutonic races, find a practical applica- 
tion of the theory of justice in the conception of the supremacy 
of law, and of the limited and conditioned character of the 
authority of the ruler. The emperor or king is bound by the 
national law, and derives his authority, ultimately no doubt 
from God, but immediately from the nation, and holds this 
authority on the condition of his settiug forward righteousness 
and justice in the State. 
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Halation of this conception to 8t 
Thomas Aquinas’s distinction be- 
tween property as a right of distri- 
bution and a right of use, 139. 

Belation of St Ambrose’s conception 
of this to conception of St Augus- 
tine, 142. 

Justice the “ratio” of the State- 
contrast with St Angustine, 102. 

The unjust ruler is not properly 
God's representative, 102. 

The ruler and liberty, 163. 

The ruler bound to observe the lews, 
163 , 164 . 

But also legibut absolulua, 164. 

Differs materially in political theory 
from St Augustine, 170. 

Theory of relation between Church 
and State clearly drawn out, ISO- 
184. 

The priest should show respect to 
the civil ruler, 180. 

The priest must rebuke civil ruler i 
he transgress, 180. 

The Emperor the eon of the Church, 
180. 

Exclusion of Theodosius frofo the 
Eucharist for massa&e of Thes- 
salouians, 180, 181. 

Threatened exclusion of.Theodosius 
for a smaller matter : St Ambrose's 
account of this, 181, 182. 

The Church exercises jurisdiction 
over all Christians, even the most 
exalted in rank, 182. 

Secular bw inferior to the law of 
God, 182. 

Question of secular authority and 
Church property, 182-164. 
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Distinction between ch arches and 
other property of the Chnroh, 184. 

Poeeible relation between hie view 
of independence of Chnrch end hie 
conception of limitations of secular 
authority of dvil ruler, 184. 

Ambroslaster— 

Relation of law of nature to law of 
Moses, 104. 

Question of identity with author of 
‘ QutBetioneejf eteris et Novi Testa- 
menti,’ 104, note 4. 

Full discussion of origin of slavery 
and its relation to equality of 
human nature, 113. 

God made men free, 113. 

Slavery a consequence of sin, 118. 

Slavery extends to body only : God 
alone is master of the soul, 113. 

Masters must be just to their slaves, 
who are also their equals, 113. 

Almsgiving an act of justice, for God 
gives all things in common to all 
men, 187. 

The king the Vicar of God, 148, 
179, 216. 

The king has the image of God, as 
the buhop has that of Christ, 
148, 179, 216. 

Relation of David to Saul : the divine 
character of royal office cannot lie 
lost by misconduct, 160. 

Obscure passage as to evil form of 
government, which is not from God, 
160 . 

His writings the possible source of tlie 
phrase "Vicar of God,” epoken of 
the king, in ninth century. 215, 
210 . 

Anarchism in primitive Church, 98-97. 

Anthemius, Emperor, 189. 

Antoninus Pius, rescript for protection 
of slaves, 49. 

Apocalypse, Its evidence in regard to 
relation of Christians to Roman Gov- 
ernment, 93. 

Aristotle — 

Difference between his idess and 
those of Roman Lawyers, 2. 

His theory of inequality of human 
nature, 7. 

Relation of inequality to govern- 
ment and slavery, 7. 

His conceptions related to circum- 
Btances of Greek civilisation, 7, 8, 


Contrast between his view and that 
of Cicero and Seneca, 8, 45. 
Influence on Cicero's view of slavery, 
12. 


Conception of jnst form of govern- 
ment in relation to Cioaro's, 15. 
Relation of this to views of Stoios, 
30. 


Relation of his theory of ineqnality 
to the theory of Lawyers, 46, 48. 


His theory of political society as 
related to St Paul's, 98. 

Contrast of his view of slavery with 
that of Fathers', 145. 

Athanasius, St, quotes letter of Hosius 
of Cordova in which he warns Emperor 
Constantine that be has no right to 
Interfere in Church affairs, 177. 

Augustine, Pseudo — 

Protests against severity to Christian 
slaves, 116. 

Slave a brother, In grace, of master, 
118. 

Slaves should love and obey masters, 

121 . 

God made masters and slaves, 121. 

Augustine, St — 

Interpretation of St Paul on natural 
law, 83, 106. 

Definition of natural law, 106. 

God made men free, 114. 

Slavery a consequence of, a punish- 
ment or remedy for sin, imposed by 
just sentence of God, 118. 

Christ makes men good slaves, 121. 

Christian slaves must notclaim eman- 
cipation on precedent of Jewish 
slaves, 121. 

Masters should treat slaves like chil- 
dren with respect to their spiritual 
wellbeing, 123. 

Man is by nature sociable, 126, 165. 

Government of man over man not 
natural and primitive, 120 128. 

Government made neoessary by sin, 
a divine remedy, 130. 

Community of goods the more perfect 
way, 136. 

Private property lawful, 135. 

His theory of property, 139-142. 

A defence of confiscation of Dona- 
tists’ property by Imperial Govern- 
ment, 139, 140. 

By divine law all things belong to 
God or the saints, 140. 

Private property an institution of 
human and positive law, 140, 141. 

Contrast between his theory of prop- 
erty and that of Roman Lawyers, 
141. 

Refuses to recognise Donatist argu- 
ment that their property should 
not be confiscated because it was 
the result of their labour, 141. 

Right of property limited by.its just 
use, 140-142. * 

Relation of this theory to that of 
Ambrose and other Fathers and 
the mediaeval theory of right of 
private property, 142. 

Authority of wicked as of good rulers 
drawn from God, 151. 

His view on this drawn from Old 
Testament, 159. 

Contrast between his conception of 
the State and St Ambrose’s, 162. 
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St Augustine understood in ninth 
century as agreeing with St Am- 
brose that the ruler ia bound by 
the lawi, 104. 

Hia theory of the State and the place 
of justice in it, 164-170. 

Original equality of men, slavery and 
government the mult of ais, 164, 

Organised society of the State with 
its coercive character a conven- 
tional institution, 166, 

Discusses Cicero's definition of the 
State, 165. 

Objects to it that there can be no 
justice when men do not serve 
God, and thus Cicero’s definition 
would not apply to Roman re- 
public, 165, 166. 

His own definition of the State, 
166. 

Thesameas Cicero’s, with the element 
of law and justice omitted, 166. 

This definition seems to represent his 
normal judgment, 167. 

Two passages which seem to point in 
another direction, 167. 

' Doubtful if St Augustine’s dsflnition 
exercised any influence on msdlm- 
vul thought, 168, 169, 176. 

Relation of his definition to theory 
of the unlimited authority of the 
ruler, 189. 

Hia view that the worst as well as 
the best kings represent God, 169, 
173. 

Relation of his definition to general 
Patristic view of State, 174. 

Hie omission of justice from defini- 
tion of the State has no influence 
in ninth century, 220, 221. 


Barnabas: Christian men should share 
ell things with their brethren, 132, 


Basil, Emperor: letter to him of Em- 
peror Lewis II. claiming title of Em- 
peror on ground that he had been 
anointed by Pope, 284, 

Basiliscus, 189. 


Bishops — 


Have the image ot Christ, as king 
has image of God, 149, 179, 215. 
The judges of all, and cannot be 


Judged by any, 177, 274. 

Stand “in secundo loco, in vice 


Christi tantum,” 215, 260. 

The Vicars of God, 273, 274. 

Are to rule over and correct kings, 
274, 275. 

To^>robKt people against injustice, 

Their authority in appointment and 
deposition of kings, 282-287. 
Bosanqnet, Bernard, on "General Will,” 


Canon lew — 

Derives theory of natural law from St 
Isidore of Seville, 106, 107. 

Apostolical canons on ordination of 
slaves, 122, note 1. 

Bt Gregory protests against violation 
of canons by the Emperor, 1641 

Emperor Maurice : action contrary 
to canons, 156. 

Church has lawa independent of 
State, 176. * 

Stands slongtidk ot secular law, 
253. 

Kirgs ^mbject to Canon Law, 257, 


Canons enacted by bishops, but king 

S 'ves his consent and authority, 
|0, 260. 

Relation of king* and emperors to 
synods and their oanona, 266-267. 
Conception of source and authority of 
canons in ninth century, 276-277- 
Saoular law must he brought into 
harmony with divine law, 277. 
278. 

Carueades, his conception of justice, 6. 
Cassiodorue — 


Quotes Trajan's saying, exhorting 
his ministers to freedom of speech 
and to rebuke even the Emperor, 
163, 170. 

Definition of justioe in terms similar 
to Ulpian’s, 170. 

Justice magnifies the ruler and 
makes the State prosper, 170. 

Law the instrument Jof social pro- 
gress, because it represents justice, 
170. 

Explains St Paul’s laying on divine 
authority of ruler as meaning that 
it is the just ruler who is to be 
obeyed, 170. 

The true king, one who an control 
himself, 171. 

King normally above the law, 171. 

King only accountable to God, 171. 

Cathulfus — 

Uses phrases with regard to king 
and bishop similar to those of 
Ambrosi aster, 140. 

Divine authority of king, 214. 

King stands "is rice Dei,” 216, 
260. 

Bishop stands "in secumMdoco, in 
vice Christi tantum,*’ 215, 260. 

Possible dependence of Cathulfus. 
on Ambrosias ter, 215.216. 

Repeats St Isidore's definition of the 
king, 221. 

The eight columns which support 
the just king, 224, 225. 

Duty of king to watch over and 
govern all God's members, 260. 

Duty of king to superintend the lives 
of churchmen, but through ecclesi- 
astics, not layman, 260. 
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Duty of king to maintain order and 
nifty in Church, 361, 967. 

Cato, 60. 

Calms, his theory of law, 108. 

Charity- 

Great development of almsgiving In 
aarly Christian Church, flS-101. 

Almsgiving an act of justioe, not 
charity, 137-142. 

Charles the Bald — 

Election as King of Italy, 342. 

Promises juf&ae in “Capitals 
Pistensia, 247. 

His subjects declare that they will, 
if necessary, compel him to keep 
his promises of good government, 
248-260. 

Asserts that he cannot be deposed 
without oonsent of the bishops by 
whom he had been anointed, 251, 
262, 286. 

Considers it his duty to superintend 
the oonduct of the clergy even in 
religious matters, 262, 268. 

With the Pope summons Synod 
of Ponthion and presides at it, 
267. 

Hia quarrel with Hincmar of Laon, 
276, 276. 

His appointment to empire by Pope, 

Importance of hia unction asserted 
by bishops, 286. 

Importance of this urged by himeelf, 


Charles the Gnat — 

A great ruler, hut still a barbarian, 
196. 

Form of promulgation of “Cap- 
itula,” 286, 287. 

No evidence that he claimed to be 
■ole legislator, 239. 

Issuer laws in Lombardy as con- 

a ueror, 289. 

ilvisio Regnorum,” its relation to 
elective character of Frankish 
rulers, 241. 

Considers it his duty to superintend 
the aonduot of the clergy even in 
religious matters, 262. 

Is gravely concerned about charges 
brought against Leo III., and goes 
to Rome to inquire into them, 
230. 

His Capitularies illustrate the 
authority of the king in calling 
synods sod issuing canons, 265, 
266. 

Letter addressed to him by Sieg- 
wald, Biehop of Aqnileia, on duty 
of obeying canons, 277. 

Pope Stephen 111. threatens to ex- 
communicate him and Carloman 
if they should neglect his injunc- 
tions against marriage with 
daughter of Deaidsriui, 276. 


Interpretations of his coronation as 
Emperor, 283, 284. 

Chlothar II. : " Pneceptio,” bishops in 
absence of king to reprove unjust 
judges, 281. 

Christian conceptions, general — 

Relation of Christian conception of 
hnman equality to that of Cicero, 9. 

Relation of Christian conception of 
hnman corruption to that of Cicero 
and Seneca, 13. 

Theory of state of nature in relation 
to Seneca, 25. 

In relation to Lawyers, 44. 

Relation of Christian theory of 
equality to that of Lawyers, 50. 

New Testament theory of equality 
and slavery, 88-89. 

New Testament conception of gov- 
ernment, 8B-98. 

Christians and Roman Government, 
92. 

Theory of property in New Testa- 
ment 98-101. 

Natural law, 102-110. 

Identification of state of nature 
with state before Fall, 110. 

Men passed from this state by sin, 
117. 

Chrysippus — 

His services to mankind, 28. 

Law rules human and divine things, 

66 . 

low the norm of the just and the 
unjust, 66. 

low belongs to all living creatures 
which are by nature political, 
58 . 

Church and State — 

The Church is in the Empire, not 
the Empire in the Church (St 
Optatus), 148. 

No one over the Emperor, save God 
(St Optatus), 148, 179. 

Donates says Emperor has nothing 
to do with Church affairs, 148 (note 
8), 168, 179. 

Emperor Interferes with Canon low, 
154. 

St Gregory protests against snch 
action, 164. 

Bt Gregory calls suoh interference 
nnll and void, 166. 

Persecution involves admission of 
authority of State in Church 
matters, 168, 179. ' 

Patristic theory of relation of 
Church and State, 175-193. 

Spiritual authority of Church in- 
dependent of State, 175, 177. 

Relation of Choreh and State before 
Constantine’s conversion, 176. 

Changes owing to conversion of 
Constantine, 176. 

Ambrosi aster speaks of » king as 
God's Vicar, 149, 179, 216. 

s 
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The king has God’s image, the 
bishop Christ’), 149, 176. 

St Ambrose’s treatment of Church 
and State, 180-184. 

Church discipline and Emperor, 180- 
182. 186. 

Imperial law on eoeleslastios and 
secular courts, 182. 

The State and Churoh property, 183, 
184. 

Treatment of the relatione of Church 
and State by Gelaaiue I. and Felix 
II.. 184-198. 

A strict dualism in society, 186. 

Authority of Church even over 
Emperor, 188-189. 

Cases of resistance by ecclesiastics 
to secular rulers, 188, 189. 

Ecclesiastics and secular courts, 189, 
I9<> 

Definition of relation of the two 
powers, 190, 192. 

Intiuenoe of independence of Church 
on theory of limitation of authority 
of rulers, 192, 193. 

Theory of relations of Church and 
State in ninth century, 263-292. 

Influence of theoretical and actual 
relations of Church and State on 
political theory of Middle Ages, 

Tneory of ninth century founded on 
the definitions of Gelasiua 1., the 
two powers are independent of 
each other, 268 - 257, 261, 287- 

290. 

Modifications of these definitions in 
ninth century, 266, 266. 

Complexity of actual relations in 
ninth century, 267. 

Illustrations of this complexity in 
the writings of Sedulius Scotus 
and Cathulfns, ‘168-261. 

King the Vicar of God in govern- 
ment of the Church, 269-262. 

Illustrations of responsibility of 
king for good order of Churoh, 
262-273. 

This responsibility extends even to 
condition of papacy, 233, 264. 

Relation of lung to synods and 
legislation of Church, 265-267. 

Autuority ol king in appointment of 
ecclesiastics to spiritual offices, 
267-270. 

Relation of Emperor to papal elec- 
tions, 271, 272. 

Illustrations of ecclesiastical author- 
ity in secular matters, 273-287. 

The bishops the Vicars of God, 273, 
274. 

Ecclesiastics have spiritual authority 
over all ranks and classes of men, 
274, 276. 

Kings gnd rulers must obey the 
canons, 276-278. 


Secular laws must be made to agree 
with divine laws, 277. 

Emperor and kings may he excom- 
municated, 278-282. 

Pope Leo TV. seeuiB to condemn ex- 
communication of Emperor by the 
bishops of the Empire, 280. 

Authority of popes and bishops in 
appointment and deposition of 
secular rulers, 282-287. _ 

Consecration of Charles the Great, 
282, 283. ’ 

Consecration of Lewis II., 284. 

Consecration of Charles the Bald, 
284, 285. 

Importance attached by Charles the 
Bald to his consecration aa King 
of the Western Franks, 286, 287. 

The " Donation of Constantine," 287- 
290. 

Cicero— 

Cicero, with Seneca, represents the 
atmosphere out of which the polit- 
ical theory of the Fathers and 
Roman Lawyers grew, 3. 

Cicero an eclectic philosopher, 3. 

Justice the essential quality of the 
8tate, 4. 

Definition of the State, 4. 

Justice independent of man's con- 
sent, 6. 

Cicero in opposition to Carneades 
and Epicurus, 6. 

Nature, not utility, the source of 
justice, 5. 

In agreement with Stoics on justice, 

5 . 

J ustice lies behind all law, 6. 

Justice, the law of nature, the earns 
as reason, 5, 6. 

Law of nature is from God, 5, 6. 

Law ol nature and theory of justice 
in society, 6. 

All true law is derived from law of 
nature, 6. 

Human society an institution of 
nature, 6. 

Cicero’s conception of equality of 
human nature, S. 

Conception of natural love between 
men, 0. 

Parallel between his views and thoBe 
of French Revolution, 9. 

Break in political theory bSfween 
Aristotle and Cicero, 91 

Relation of Cicero’s conception of 
equality to Christian, 9 • 

Modern character of Cicero’s views of 
human nature, 10. 

Historic circumstances producing 
changes, 10. 

Influence of theory of equality ou 
Cicero’s theory of government. 
11, 16. 

Relation of his theory of equality to 
slavery, 11, 88. 
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Slaved to be treated a* hind labour- 
ers, 11. 

Some men may justly be alteritu : 
Cicero influenced by Aristotle, 11, 
12 . 

Cicero's theory of corruption or 
defect in human nature, 12. 

Relation of hie conception to that of 
Seneca and the Christian Fathers, 

I. 12, 18. 

Theory of the origin of the State, 
18. 

The State grows out of the family, 

Conception of organic development 
of State, U. 

Anticipates Burke, 14. 

State founded on lew and justice, 
14. 

All governments, existing for the 
sake of all, legitimate, 14. 

If government be unjust, then there 
is no State, 16. 

All just governments ore tolerable, 
not necessarily satisfactory, IS. 

No liberty under monarchy or aris- 
tocracy, IS. 

Modern character of Cicero’s con- 
ception of liberty os share in gov- 
ernment, 16, 16. 

Relation of his view of liberty to 
theory of equality, 16. 

Preference for mixed governments, 
16. 

Theory of social contrast, 17, 68. 

Agreement with Lawyers on theory 
of law, 65, 67, 61. 

Agrees with Lawyers on source of 
authority, 63. 

Agrees with St Panl on natural law, 
83, 103. 


Comparison of his view of slavery 
with St Paul's, 88. 

His theory of natural law and that 
of Fathera, 102-106. 

Phrase about property, 137. 

St Augustine and Cicero's definition 
of State, 166-170. 

St Isidore'e definition of State agree* 
with Cicero's, 172. 

Claudius, Emperor, edict providing that 
slaves deserted by their masters on 
actfolhnt of illness should be free, 49. 

Clement oflAlexamlria — 

Treats our Lord's command to young 
ridi ruler as metaphorical, 133, 
134. 

Recognises no advantage in poverty 
in itself, 138, 134. 

The king is a ruler who governs ac- 
cording to laws, and reigna over 
willing subjects, 162. 

Clement of Rome: authority of rulers 
derived from God, prays that God will 
give them wisdom, 128. 

Cfldentx, Declarations of, 280, 247. 


Consecration of kings — 

Symbolises the divine source of 
authority of king, 214. 

Early history of oonseoration, 214, 
note 4. 

Great importance attributed to this 
by Charles l* Bald, 262, 286. 

Importance of consecration and 
unction in ninth century, 282-287. 

Emperor Lewis II. claims title of 
Emperor on ground that he had 
been anointed by Pope, 284. 

Frankish princes called kinge and 
emperors when anointed by Pope, 
284. 

Constantine — 

Influence of bis conversion on rela- 
tions of Church and State, 176. 

Recognises, according to Ruflnns, 
the jurisdiction of bishop over 
himself in spiritual matters, 177. 

Constsntius reproved severely by Lucifer 
of Csgliari for interference in Church 
matters, 178. 

Councils — 

Council of Gangm excommunicates 
any one who persuades a slave to 
fly from bis master, 121. 

Council of Toledo on ordination of 
slaves, 122, note 1. 

Cyprian, Pseudo: "De Duodecim Abu- 
sivis Sfficuli," its influenoe in the ninth 
century, 222-224. 

Cyprian, St— 

Comments on community ol goods 
as in the Acts : such conduct that 
of the true sons of God, 133. 

Does not say thiB is necessary, but 
the perfect way, 133. 

Cyras, his just monarchy, 16. 

David and Nathan, 188, 260. 

David and Saul, 162, 216, 217. 

Democracy, theory of : Relation to this 
of Cicero and Roman lawyers, 16, 79. 

Demosthenes — 

Definition of law, 66. 

Law a discovery and gift of God, 60- 

Law intended for correction of 
offences, 50. 

Civil law set forth by the wise, 66, 

68. 

The expression of an agreement on 
the part of the whole State, 56, 
68 . • 

Devil, his claim to the kingdoms of the 
world false, according tolramens, 128, 
129. 

•Didache, or Teaching of the Twelve 

r sties ’ : Christian men shonld share 
things with their brethren, 132, 

184. 

Divine source of authority of govern- 
ment— , 

Seneca and Pliny, 81. 

Justinian, 69, 70. * _ 
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New Testament, 89-98. 

Divine authority of mien in the 
Fathers, 198-131, 147-130, 177, 
187, 190-192. 

Coercive government a divine remedy 
for sin, 128-181. 

I rente us, government from God, 
129. 

Biller the representative of God, 
148-150. 

Buler, the Vicar of God, has the 
image of God ; bishop, image of 
Christ, 149, 215, 259, 280. 

Wicked and good rulers alike repre- 
sent God, 151, 152. 

Baler must be obeyed, les£ God be 
resisted (Gregory the Greet), 152, 
153. 

Influence on Gregory’s practical 
action of theory of divine author- 
ity of ruler, 163-157. 

Antecedents of this theory, 157-159. 

Anarchical tendencies in early 
Christian societies, 157, 168. 

Christian emperors patrons of 
Church, 158. 

Tradition of Jewish monarchy In Old 
Testament, 169. 

Theory of Gregory contrasted with 
(toman Lawyers, 159. 

Relation of this theory to theory of 
justice, 181 174. 

Belation of Augustine's theory of 
State and that of Divine Bight, 
189, 179. 

Treatment of subject in ninth cen- 
tury, 210-218. 

Significance of such phrases as “king 
by divine grace," 214. 

Significance of consecration of kings 
and emperors, 214. 

Bebellion against king is rebellion 
against God, 215, 21 8 . 

“Donation of Constantine,” 287-290. 

Donatists — 

Confiscation of their property by the 
Imperial Government, 140. 

Their theory of property, 140, 141. 


Equality affirmed by Cicero, Seneca, 
and Lawyers, 9, 48. 

Continuity of theory to time of 
French Revolution, 9. 

This theory constitutes the most im- 
portant differer.ee between ancient 
and modern political philosophy, 9. 

Theory of equality arises from ex- 
perience of Macedonian and Roman 
empires, 10. * 

The mind of every man is free (sui 
furis), 21. 

All men are eqnal by natural law 
(Ulpian), 40, 47. 

New phrases about human nature 
in Lawyers, 45, 46. 

Influence of theory of equality on 
theory and oonditlon of Blavery, 
48, 49. 

This theory helps towards disappear- 
ance of slavery, 50. 

Relation of theory of Lawyers to 
that of Christianity, 50. 

This conception in New Testament, 
83-89. 

Teaching of Jesus Christ on the sub- 
ject, 84. 

Teaching of St Paul, 84, 86. 

Treatment in New Testament of 
equality in relation to slavery, 85- 

Natural equality and slavery in the 
Fathers, 111-124. 

Conception of Fathers similar to that 
of later philosophers and lawyers, 
111-114. 

Natural equality and government in 
the Fathers, 125-131. 

Natural equality and state before 
the Fall in the Fathers, 144-146. 

Treatment of equality of human 
nature in ninth century, 195-209. 

Ninth century continues theory of 
Fathers, 199. 

Eugenius, Pope, oath on hie election, 

Eusebius of Cseaarea, attitude to Em- 
peror, 177. 


“Edictum Pistense,” 238, 248. 

Kmptio, 52. 

Epicureans — 

Their view of justice, contrast with 
Stoics, 5. 

View of origin of State, 13. 

On relation of wise man to the State, 
27, 28. 

Belation of their theory of State to 
St Paul's, 98. 

Doubt as to relation of human nature 


to politioal life, 126. 

Equality of human nature — 

Contrast between views of Aristotb 
and Ojpero, 8, 45. 

Circumstances of Aristotle's view 

i, 1 j 


Fall, the, and the state of nature, 117, 
144-146. 

Felix II.— 

Historical circumstances of 'tteat- 
ment of relation of Church and 
State by Felix II. and Geiasius I. 
185, 188. 

Felix anathematises Acacias, 186. 
The king should learn from the priest 
in regard to the things of God, 
rather than presume to teach, 186, 

187. 

Felix gives Emperor Zeno choice be- 
tween communion with St Peter or 
with Peter of Alexandria, 188. 
Aotion of Felix against Basiliscus 
and Zeno, 189. ) 
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Florentinns— 

Distinguishes fat gentium from 
rurfuro, 39. 

BUnr] 

39, 47, 76. 

Does not define jut naturaU, 41. 

Derivation of larvits, 47. 

Relation of hie theory of slavery to 
theory of state of nature. 43. 44. 
54, 69, 80. 

'dome modesu of acquiring private 
property are primitive, 58. 

His distinction of jus gentium and 
naXwra and St Isidore, 106. 

Floras Diaconus - 

Treatise “ De Electlonlhns Epiaco- 
poram," 269, 270. 

Denies need of royal assent to Epis- 
copal election, 269, 270. 

Admits propriety of this in king- 
doms where the custom had grown 
up, 269, 270. 

Denies that Emperor was consulted 
with regard to papal election, 271. 


Gains — 

His theory of the jut gentium, 37, 
38. 

No opposition between jut gentium 
and jut naturale, 38. 

Jus gentium of Oaius has same 
character as jus naturale in Cicero, 
38, 75. 

Gaius holds same view of law and 
justice as Stoics, 88. 

Distinction between slave and free 
man, 46. 

Slavery an institution o! jut gen- 
tium, 46. 

Master has power of life and death, 
46. 

Slavery arises from capture in war. 


Gains looked on slavery as natural 
and jnst, 46. 

Does not assert natural inequality, 


Limitation of rights of master over 
slave, 48, 49. 


Property arises from jus gentium, 
61, 62. 


Origin of property, capture, occu- 
pation, tradition, 51, 52. 

Property primitive, rational, and 
! jnst, 52-54. 

Ci-'il law founded on reason, not 
caprice, 55. 

Definition of civil law, 65, 66. 

Legislative authority derived from 
people, 65, 66. 

Treatment of Senates eantultem, 

66. 


Definition of jut gentium quoted in 
institutes, 72. 

Altered quotation from Gaius in In- 
A stitutes, 73. 


00101*0 definition of jut civile re- 
produced by Iiidore, 109. 

Limit of rights of property, 142. 

Gelaaiue I., St- 

Slave who had been ordained to in- 
ferior orders to be restored to his 
mistress, 122. 

Slave, ordained priest, to be sent 
back to his mistress, bnt as priest 
on her estates, 122. 

Relations of Church and State, 184- 
193. 

His definitions of this relation go to 
establish a theory of dualism in 
society, 184, 185. 

Relation of this to medueval view, 

185. 

Historical circumstances of theory 
of Felix II. and Geloslns I., 185, 

186. 

No clear evidence that Gelaaiue ex- 
communicated any emperor, 180- 
188. 

Emperor has received his authority 
from God, 187. 

Civil power ha9 no jurisdiction in 
spiritual matters, 187, 189. 

Occasions when ecclesiastics had re- 
sisted secular rulers, 188, 189. 

Definitions of relations of the two 
authorities, 190-192. 

These definitions the starting-point 
of theory of ninth century, 192. 

Difficulties of dualistio theory already 
apparent, 192. 

Influence of theory of Church and 
State on theory of authority of 
oivil rnlers, 192, 193, 253. 

Ninth-century theory of Church and 
State founded upon Gelasins' def- 
initions, 253-257. 

Modifications of these in ninth cen- 
tury, 256, 256. 

Gospels, the : Treatment of poverty and 
riobes, 100. 

Government and authority— 

Aristotle’s view that government is 
founded on the inequality of 
human nature, 7. 

Government is good if for the benefit 
of all, 15. 

Agreement of Cicero and Aristotle, 


Liberty a share in government, ac- 
cording to Cicero, 15. . 

Cicero's dissatisfaction with the three 
forms of government, 16. 

Government in Golden Age, 23. 

Coercive government made necessary 
by the corruption of human nature, 
24, 25. 

Seneca and Stoics hold the form of 
government to be indifferent, 80. 

Political authority derived from the 
popvliu, according 'to Roman 
lawyers, 63-70. 
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Theory of government In New Testa- 
ment: All political authority is 
from God, 89-98. 

Political authority is from God be- 
cause its end is justice, 90, 91. 

The Christian Church and Judaism 
in relation to Koman Government, 
91-98. 

Tendency of Christian societies to 
anarchism, 93-97- 

Yfr'cliffe's theory of civil lordship, 
96. 

Relation of New Testament theory 
of government to that of the 
philosophers, 97, 98. 

Coercive government not natnral or 
primitive, according to the Fathers, 
126, 127, 144. 

St Gregory maintains the existence 
of order and authority in state of 
innocence (cp. Seneca and Posidon- 
ius). 127, 128. 

Coercive government a divine remedy 
tor ein in the Fathera, 128, 181, 
144. 

There is no one above the Emperor 
save God, -who made him Emperor 
(Optatus), 148, 179. 

St Gregory's theory of aource of 
government contrasted with that 
of Roman Lawyers, 159. 

History of medieval political theory 
largely that of struggle between 
these two views, 159. 

Authority of government, and justice 
in Fathers, 161-174. 

The State the instrument of justice, 
this the normal view of the 
Fathers, 161. 

Justice and beneficence the ratio of 
the State (Ambrose), 162. 

Importance of liberty in State (St 
Anselm, Casaiodorus, and Gregory 
the Great), 163. 

Divine source of authority in ninth 
century, 210-218. 

Justice ns the proper end of govern- 
ment in ninth century, 219-228. 

Theory of source and conditions of 
authority in ninth century, 240- 
262. 

Qratian — 

St Isidore's definition of natural law 
embodied in the Decretum, 106. 

Interpretation of St Isidore’s phrue, 
"tjommunu omnium possesaio, 
1*8, note 1. 

Green, T. H., on ‘‘General Will,” 82. 

Gregory the Great, St — 

The Roman Emperors rule over free 
men, the barbarians over sieves, 
8, 168. 

All men by nature equal ; masters 
to rsmembeT this, 114. 

Hasten most give account to God 
for slaves, 123. 


Hen are eqdtl ; no coercive govern- 
ment in the beginning, 127, 128. 

Order and authority in state of in- 
nocence and among angels, 127, 
128. 

Compare with Seneca and Posidonius, 
126. 

Coercive government a divine institu- 
tion, 128. 

Divine character and authority of 
government, 130, 131. ■ 

Almsgiving an act jif justice, 188. 

Unjust to use property for personal 
benefit beyond what is necessary, 
188. 

Compare theory of property of St 
Thomas Aquinas, 139. 

First writer to state fully theory of 
Divine Right of ruler, 147. 

The wicked and the good ruler alike 
represent God, 152. 

Conduct of David and Sant proves 
that subjects most not criticise 
their rulerB, 152. 

To resist the ruler is to resist God, 
152. 

St Gregory's attitude to Emperors, 
153-157. 

Canonical law and the Emperor, 164- 
166. 

, Reaction of ecclesiastical theory 
against St Gregory, 159. 

Influence on theory of eqnality in 
ninth century, 199, 200. 

Influence on theory of divine antbor- 
itv of rulers in the ninth century, 
213, 218, 219, 220. 

Nature of the tme king, 226, 227. 
Gregory IV. (Pope) elected but not 
consecrated till Emperor's ambassa- 
dor had enquired into his election, 
272. * 

Guido, King of Italy — 

In documents concerning hie election, 
it is provided that people are to 
have their own laws, 246. 

The bishop is to protect people 
against the count, 281. 


Hadrian, Emperor: Severe punishment 
of lady who had ill-treated her slave- 
women, 49. 

Hellenism, its influence os Judaism, 82, 
85,103. 

Hermogenianus — 

His relation to distinction between 
jus naturals and jus gentium, 42, 
63, 72. 

Dominia distincta belongs to jut 
gentium, 63. 

His position in regard to primitive 
character of property uncertain, - 
53, 54. 

Hilary, Bt, of Poictiers — 

St Paul and natural law, 68, 106, 106. 

On the scope of natural law, 106, 106. 

) 
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Hincmar of Lion : TiCatin by Hinomar 
of Rheima on quarrel between him and 
Charles the Bud, 276. 

Hincmir of Bheima — 

Equality of human nature, 900. 

Divine authority of government, 212- 
214. 

Religions obligation of anbmieaion to 
kinga, whether juat or unjuet, 217, 
218. 

Influenced by St laidore'a definition! 
*• of king and tyrant, 222. 

Influenced by ‘ De Duodecim Abu- 
sivis Seecnb/ 224. 

Very strongly aaeerta need of juatioe 
lor legitimate rule, 227, 228. 

Relation of king to law, 230-284. 

King bound to obey the law, 282- 
234. 


Laws (capitula) made general* con- 
sensu fidelium, 234. 

Reminds Lewis III, that he had 
elected him, 244. 

Treats deposition of Lewis the Pioua 
as not in itself improper, 251, 287. 

Quotes Gelaslus’ definition of rela- 
tions of Church and State, 264. 

Urges that dignity of bishop is 
greater than that of kings, for 
bishops consecrate them, 260. 

Recognises, but limits authority of 
the king in appointing bishops, 
267-270. 

Canon Law binding upon king, 275, 
276. 


Secular law must be brought into 
harmony with divine law, 277. 

Kings subject to ecclesiastical juris- 
diction, 278, 279. 

Threatens to excommunicate Em- 
peror Lotliair, 280. 

Letter of Synod of Quierzy, probably 
composed by Hincmar, attributes 
great importance to unction of 
king by bishopB, 286. 

Hoslus of Cordova : Letter to Constan- 
tine warning him not to Interfere in 
Church affairs, 177. 
firabnnus Maurus — 

‘De Universo,' an encyclopsBdic 
work on pattern of St Isidore’s 
1 Etymologies,’ 107. 

Equality of human nature, 200. 

Mjtin in primitive times the lords of 
cattle, not of their fellow-men, 
203. 


Slavery a consequence of iniquity or 
advCTsity, 203. 

Traces of view that slavery was a 
justifiable result of superiority of 
some men to others, 204. 

Attempt on part of a slave to escape 
is sinful, 204-206. 

Origin of the State, 212, 

Divine authority of the king, 214. 

Condemns rebellion as sinful, 216. 


Condemns strongly revolt against 
Lewis the Pious, 217, 261, 

Quotes St Isidore's definitions oi 
king and tyrant, 221, 222. 

Calls bishops the Vioars of the prince 
of shepherds in the Church of God, 
273, 274. 

Human nature- 

inequality maintained by Aristotle, 

8 . 

Equality held by Cicero, Seneca, 
Lawyers, and Fathers, 8, 9. 

Corruption of human nature, in 
Cicero, 12. 

Relation of thiB conception to human 
Institutions, 12, 13. 

General resemblance of conceptions 
of Seneca and Cicero, 1 9, 20. 

Corruption the cauae of change from 
state of nature, 24, 25. 

Seneca's description of human nature, 
24, 25. 

Equality under natural law (Ulpian), 
40. 

Equality in relation to slavery in the 
Roman Lawyers, 46-51. 

Equality in New Testament, 88-89. 

Equality in Fathers, 111-131. 

Man by nature sociable (St Augus- 
tine), 126, 126. 

Equality of human nature in ninth 
century, 199-209. 

Inequality of man — 

Aristotle's theory of inequality, 7. 

Origin of this theory, 7, 8. 

Relatione of theory to government 
and slavery, 7. 

Ulpian on slaves and civil law, 40. 

Inequality not asserted by any 
Lawyer, 46. 

Theory of inequality of man con- 
demned by Fathers, 113-124. 

Institutes of Justinian — 

Represent legal theory of sixth cen- 
tury, 35. 

On jot gentium and jut nalura.lt, 
42, 71-76. 

Relation of tbeir view to theory of 
state of nature, 42, 44, 76, 76. 

Their evidence as to development of 
legal views, 71. 

Definition of law of nature, from 
Ulpian, 73, 74. 

Natural laws divine and permanent, 
74. i 

Civil law controlled by natural equity 
and humanity, 74. 

Treatment of slavery same as Ulpian, 
76. 

Theory of property same as in 
Digest, 76, 77. 

Theory of nature of civil law, same 
as Digest, 77. 

Source of authority, same as Digest, 
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Theory at Institute* ud of Isidore 
on jut naturale, gentium, and 
civile, 106-110. 

Limitation of right* of property, 1*2. 
tremens, St — 

Origin of coerclre government, 128, 

Authority derived from God, 129. 

Coercive government made necessary 
by sin, 128, 130. 

Evil rulers sent by God as R punish- 
ment on their people, 148. 

Threatens unjust ruler* with God's 
judgment, 162. 

Isaiah, his universal ism, 65. 

Isidore, St, of Seville — 

Defines jus naturale and jut gentium, 

12 . 

On law of nature, 106. 

His position in development of pol- 
itical theory, 107. 

Character of 1 Etymologies, ' 107. 

On tripartite character of law, 108. 

Distinguishes jut naturale from jus 
gentium, 108. 

Natural law common to all nations, 
108. 

Defines jut gentium, and jut civile , 
109. 

Distinction between fas naturale and 
jut gentium and theory of state of 
nature, 109, 110. 

Under natural law, " omnium una 
libertae,” 114. 

Slavery a punishment and remedy far 
sin, 118, 119. 

Slavery a discipline, 110. 

Government a remedy for wicked- 
ness, 130, 131. 

“ Communis omnium po.sses.sio" be- 
longs to jut naturale, 142-144. 

Uncertainty as to meaning of phrase, 

U3. 

Interpretation of phraae in Middle 
Ages, 143. 

Comparison of Isidore's statement 
with those of Romm Lawyers, 143. 

Wicked and good rulers alike derive 
authority from God, 151. 

Wicked ruler a divine punishment, 
151. 

Urges princes to respect their own 
laws, 164, 173. 

On beginnings of social life, 171, 
172. 

Dejjpes civitas and populua, 172. 

Agrees with Cicero, not with Augus- 
tine, in definition of State, 172. 

Defines king and tyTant, 172, 173. 

Civil authority must promote justice, 
178. 

Hrabanus Maurus’s definition of 
opoidum taken from Isidore, 
212 . 

Influence of his definition of State in 
nintS century, 221. 


Influence of 'his definitions ot king 
and tyrant in ninth oentury, 221, 

222 . 

Iildore, Pseudo — 

Possible to maintain that the ninth- 
century theory of authority of the 
Church culminates in these writ- 
ings, but doubtful whether thi* to 
correct, 257. 

All princes must submit to biahope, 

275. 

No emperor or rulpr may decree any- 
thing which to contrary to the 
divine command*, 278. 

Any one who is oppreseed may appeal 
to the priest, 282. 

"Donation of Constantine” embodied 
in Pseudo-Isidore, 289. 


James, St — 

Freedom, 9*. 

The poor and the rich, 100, 101. 

Jerome, St — 

On natural tow, 105. 

Community of goods belong! to the 
perfect life, 136. 

Jerusalem, communism in Church of, 98- 

101 . 

Jesus Christ — 

Universalism and its relation to the 
idea of equality, 83, 84. 

Teaching of Chrtot on relation 
of Jews to Roman Government, 
92. 

Contrast of spirit of worldly rule 
with spirit of disciples, 96, 97. 

Justin Martyr holds that Chrtot 
teaches Christiana to serve their 
rulers, 129. 

Christ alone is truly King and Priest, 
according to Gelasius, 190. 

Jonas of (Meant — 

Equality of human nature, 199. 

Low social position of inferior clergy 
in ninth century, 207. 

Divine authority of tlm king, 214. 

Influenced by St Isidore’s defini- 
tion of kieg and tyrant, 221, 
222 . 


Quotes “ De Duodecim Ahnsivis 
Seeculi " on justice in king, 225. 

Chief duty of king to to do justice, 
225, 

Jonas' statements reproduce)! by 
bishops in address to Lewis the 
Pious, 226, 227. 

Quotes Gelasius on Church and State, 
254. 


Comments on theory of Gelasius, 
255, 256. 

Priests must urge king to discharge 
bis duty, 255, 256, 28] . 

Quotes from Ruflnus the report that 
Constantine said God made bishops 
judges of all, and that they cannot 
be judged by any, 274. 


1 
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Judaism— *■ 

Contact batween Judaic and Hellenic 
ideas, influence of latter, 82, 85. 

Delation to universalism and human 
equality, 84, 85. 

Relation of Jews to Roman Govern- 
ment, 91-93. 

Jewish slavery limited, 121, 

Possible theories of communism in 
later Judaism, 134, 135. 

Influence on the Fathers of Jewish 

c conception of the divine authority 
of kings, 100-153, 157-159. 

Jnlianns — 

Custom makes and unmakes law, 64, 
65. 

Authority of law derived from people, 

64, 65. 

Relation of his view to that of Gaius, 

65. 

Jut civile — 

Cicero and Roman Lawyers hold that 
civil law embodies principle of 
justice, 6, 61. 

By it slaves are held “pro nullis," 
40. 

All civil law directed by natural 
reason (Gains), 55. 

Marcianus quotes Demosthenes and 
Chrysippus on civil law, 56. 

U1 pian's theory of civil law, 57-59. 

Ambiguity of Ulpian’s statements, 
58. 

Discussion of Ulpian’s theory, 59, 60. 

Ambiguous phrase of Paulus, 60. 

Laws ought to be just, yet must be 
amended, 61. 

Isidore’s definition of civil law, 109. 

Jut divinum and Jut humanum, phrases 
used by Augnstine parallel to tut nat- 
uraJe and civile, 141. 

Jus edicendi, 68. t. 

Jut gentium — 

Two views in Digest of relation ol 
jut gentium and naturale, 36. 

Jut gentium in Gaius, 87- 

No opposition in Gaius between jus 
gentium and naturale, 38. 

Agreement between Gains and Cioero, 
38. 

(Jlpian, Florentines, and Tryphoni- 
nus on jut gentium, 39. 

Origin of jut gentium in Institutes, 
42. 

Htflation of conception in Institutes 
to tbit of Seneca, 43, 44. 

Private property an institution of 
jut gentium, according to Lawyers, 

Relation of property to jut naturale 
in Institutes, 71-76. 

Distinction between the Jut naturale 
and jut gentium in Isidore, 108-110. 

Isidore defines jut gentium, 109. 

Isidore does not say private property 
originates in jut gentium, 144. 


Jut naturale. Bee Ns tare. 

J ustice — 

Cicero’s theory of justice, 4-6. 

Justice essential to the idea of the 
State, 4, 6. 

Relation to natural law, 5. 

Contrast between theory of Cicero 
and the Stoics and that of the 
Epicureans, 5. 

Justice a proper quality of relations 
between master and slave, 11. 

Justice the test of legitimate govern- 
ment, 15, 16. 

Btudy of justice the duty of Lawyers, 
according to Ulpion, 84. 

A quality of they ut gentium, accord- 
ing to Gains, 37. 

RelRtion of civil law to justice, 55- 
62. 

Ulpian defines justice, SB. 

Jut naturale represents what is just, 
60. 

Lawyers and Cicero agree on justice, 
61, 79. 

Justice belongs to the future, 62. 

Jut naturale the expression of the 
principle of justice, 75. 

Augnstine on law and justice, 79. 

Masters should render justice to 
slaves, 87, 88. 

Government divine because its object 
is to maintain justice, 89-98. 

Justice, according to Lactantius, con- 
sists of pietat and tequilas, 112, 


Ambrosiaster urges duty of justice 
between master and slave, 113. 

Ireneeus holds the end of government 
to be the preservation of justice, 
129. 

Almsgiving an act of justice, not 
charity, 136-139. 

Relation of theory of natural law 
and natural Btate to justice, 144- 
146. 

Doubt as to Ambrosiaster's theory of 
justice and government, 150. 

Wicked rulers represent God, ISO- 
152. 

An thoritv and justice in the Fathers, 
161-174. 

Normal view of Fathers it that jus- 
tice Is the end of government, 161, 
162. 

Ireneeus threatens unjust rulers with 
punishment from God, 162. 

Clement defines a king as one who 
rules by law, 162. 

Justice with beneficence the “ratio" 
of the State, 162. 

St Ambrose says ruler is bound by 
lawe, 168, 164. 

Augustine's definition of Btate omits 
justice, 165-168. 

Justice essential element in law, so- 
cording to Augustine, <167, 168. 
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Halation of Aagnitine’i emission of 
justice from the definition of the 
BUte end the “ divine right," 169. 

Oessiodorus' definition of justice sim- 
ilar to Ulpian's, 170. 

Importance of justice in State ac- 
cording to Cassiodorus, 170. 

Isidore defines chief virtues of king 
to be justice and pietas, 172. 

Fathers, save Augustine, hold jostles 
essential to State, 174. 

Justice independent of State, 175. 

Relation of this conception to author- 
ity of Church, 175. 

Ninth-century theory of king and 
justice, 218-228. 

In ninth century justice means main- 
tenance of the law, 229, 280. 

Promises of justice by Emperor and 
kings on their election, relation to 
social contract, 242-252. 

Theory of justice has io ninth cen- 
tury a practical significance, 252. 

JnBtinian — 

Digest bast guide to political 
theory of Empire, 34, 35. 

Imperial authority derived from 
populus through lex regia , 80. 

Imperial authority from Cod (cp. 
Seneca, Pliny, and Fathers), 69. 

Emperor a 11 living law," OB. 

Emperor the sole legit latnr, 70, 229. 

On reception of alaves into monas- 
teries, 122. 

Makes bishops responsible for the 
proper expenditure of money left 
for public charities, 282. 

Gives bishop considerable powers to 
protect citizens against improper 
exactions of money, 282. 

Justin Martyr — 

Christians taught by Christ to pay 
taxes, 129. 

Christians serve their rulers gladly, 
129. 

Liberality of Christians, 1 33. 

Community of goods, 133. 

Earlmann calls synod and issues its 
decrees, 265. 

King or ruler, tyrant — 

King has the image of God and is 
God's Vicar (Ambrosiaster and 
Cnthulfus), 148, 215. 

Justice the duty of rulerB, this the 
normal theory of Fathers, 161, 162, 

Cleraent of Alexandria, definition of 
the king, 162. 

The king should be a lover of liberty 
(St Ambrose, Cassiodorus, and St 
Gregory), 163. 

The king bound by hie laws (St 
Ambrose), 164. 

"Bex legibna abaolutus” (St Am- 
brose and Ulplan), 164, 171. 229, 
284. , 

VOL. L „ 


Ruler Is G%d'e minister hr justice 
(Cassiodorus), 170. 

Kir^ above tie law (Geadodorue), 

Definition of king end tyrant (8t 
Isidore), 172, 178. 

Prince should obey Ms own laws, 173. 

Relation of civil ruler to Church, 
176-198. 

His divine authority recognised in 
ninth oentnry, 210-218. • 

King the vicar ok God (8ednllus and 
CathulfuB), 215, 216. 

Good king reigns by God's appoint- 
ment, evil king by His permission, 
according to Hinomar of Rheims, 
217, 218. 

King and justice in ninth century, 
219-228. 

Emphasis on distinction between 
king and tyrant, 221, 222. 

Impious king compared to wild 
beast, 228. 

Kin^ and law in ninth century, 229- 

Oontrast between ninth - eentury 
theory and that of ancient Em- 
pire, 229, 230, 234. 

Justice in ninth century means 
carrying out of national law, 230. 

King must obey the law, 230-234. 

King not the sole source of law, 284. 

Constitutional relation of king to 
law, 234-239. 

Theory of source of authority of 
ruler in ninth century, 240-252. 

Importance of elective character of 
kingship, 240 et seq. 

Importance of mutual promises ol 
king and subjects at election, 242 
et seq. 

These almost assuma character of a 
contract, 245. 

A contract which may be enforced 
by either party. 248-250. 

Deposition of king in ninth century, 
its legitimacy, 250-262. 

Practical consequences in ninth cen- 
tury of theory of difference be- 
tween king and tyrant, 252. 

Laheo : Origin of property in occupation, 


Life according to nature, *104. 

God made all men equal, 112. 
Condemns ancient institutions, and 
their temper, 112. * 

Misrepresents ancient thought, 112. 
Denies that men were ever apart, 
125. 

Condemns Plato's theory of property, 
134. 

No such thing in Golden Age, 184. 
Assumes truth of conception of 
Golden Age, 184. 
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Latin Empire wmtlmwwork of Mace- 
donian, 

Lew- 

Place of lew is Cicero's definition of 
State, 4. 

Carneadea and Eplourne held law 
vni founded on utility, 6. 

Cicero and Stoic* derive law from 
nature, 5, 6. 

Unjust law* may have formal, bnt 
, have not real character of law, 6. 
Laws invented to control the ruler 
(Seneca), 24. 

The Emperor the source of law 
(Seneoa), 31. 

Ulpian defines private law as tripar- 
tite, 89. 

" Quod principi placolt, legis habet 
vigorem," 64. 

Authority of law derived from pom- 
Liia, 64-70, 77, 76. 

Justinian treats the Emperor as sole 
“legislator,” 70, 229. 

Mosaic, 104, 105. 

Law tripartite (Isidore), 108-110. 
Ruler bound by law (Ambrose and 
Augustine), 163, 164. 

King legibut solatia, 164, 171, 229, 
2*1,284. 

St Isidore holds prinoe must obey 
law, 164-178. 

St Augustine's definition omits law 
from the State, 166. 

Contrast with Cicero, 166. 

3t Augustine's definition of jut and 
jura, 167, 168. 

Law the true inetrument of progress 
and happiness (Oassiodorus), 170. 
Divine law greater than Imperial 
(Ambrose), 182. 

Relation of king to law in theory of 
ninth century, 22". 239. 

King not the eole source of law, 234- 

Character of conception of law in 
ninth century, 236. 

Different kinds of law known in 
ninth century, 235. 

Method of promulgating laws, 286. 
Consent and counsel of bishops, 
connts, Ac., in issuing laws, 237, 

238. 

Law made “consensu populi et con- 
stitutions regie,” 238. 

'Lombard laws issued by Charles the 
Great and Pippin ae conquerors, 

239. 

Conception of Canon Law ae standing 
alongside of secular law, 253. 
Secular law must be brought Into 
harmony with Canon Law, 277. 
Legibut aoluiua, 164, 171, 229, 280, 284. 
Legit lotor, 70, 229. 

Leo I., 8t — 

Forbids ordination of slaves, 122. 
Description of origin of canons, 276. 


Leo III., Pope — 

Relation to “Divirio Regnorum,” 
241, 283. 

Oath of purgation, 263, 264. 

Crowns Charles the Great as Em- 
peror, 283. 

Leo Iv., Pope- 

Willing thst Emperor's “missi” 
should inquire into charges brought 
sgainst him, 264. 

Complains of Hincmar'a threat to 
excommunicate Emperor, 280. 

LewiB the PiouB, Emperor — 

Equality of human nature, 201. 

Recognition in 'Ordinatio Imperii’ 
of the authority of the assembly of 
the “people,” 237, 242. 

Illustrations of same principle in 
other legislative documents, 238. 

HU deposition, 250, 251, 286, 287. 

Considers it to be his duty to 
superintend the conduct of the 
clergy even in religions matters, 
262. 

Some “ Capitals'' on ecclesiastical 
matters, 266. 

HU authority in appointing ecclesi- 
astics, 267. 

HU “ constitution ” with respect to 
papal elections, 271. 

Authority of clergy in hU deposition 
and restoration, 286, 287. 

Lex, its technical meaning, 65-67. 

Lex regia, 64, 69. 

Lacaiio et conductio, 62. 

Locke, hu theory of property antici- 
pated by DonatUts, 141. 

Loth air and Tetburga, Hincmar's treatise 
on divorce of, 222, 280, 232, 251, 278, 
287. 

Lothair, Emperor: "ConstitntioRomaua" 
on papal elections, 271. 

Lewis U., Emperor, claims the title of 
Emperor on ground that he had been 
anointed by Pope, 284. 

Lucifer of Cagliari: Emperor has no 
jurisdiction over bishops in spiritual 
matters, 178. 

Maccabees’ resistance to Hellenism, 86. 

Macedonian Empire— 

Extends Hellenic culture to the 
world, 10. 

A cause of recognition of homogeneity 
of human nature, 10, 11. 

Manicbeeans maintain that private prop- 
erty U unlawful, 135. 

Manumission— 

An institution of jut gentium, 47 

note 2. 

Of Hebrew slave In seventh year not 
to be claimed as precedent by 
Christian slaves, 121. 

An act pleasing to God, 124. 

Might be performech in Christian 
Churches, 124. 
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Marcitnni— 

Does not distinguish between jut 
naiurale end jut gentium, 41. 

Slaves are made so by war, or are 
born of slave women, 46. 

Slavery an institution of jut gentium, 
46. 

Marcia nus does not maintain human 
inequality, 46. 

By natural law some things common, 
«ome private property, 62. 

Definition of civil law taken from 
Demosthenes and Chrysippus, 66. 

All law set ont by the wise, agreed 
to hy State, 56. 68. 

Civil law the application to particu- 
lar circumstances of principles of 
reason and justice, 57- 

Marcianus’ agreement with Stoics, 

. 

Contrast with Epicums and later 
Academics, 67. 

Marcull'us: Manumission of slaves a 
pious work, 124. 

Martianus Capella, ‘De Nuptiia Philo- 
logiae,’ 107. 

Massilian aristocracy, 16. 

Mediaeval political theory founded on 
Roman Lawyers and Christian Fathers 
and Teutonic traditions, 3. 

Melchizedek, priest and king, 190. 

Mersen, declaration of, 230, 246. 

Minucius Felix— 

Equality of human nature, 111. 

All men have power of reason, 

111 . 

Modestinus — 

Limits of rights of masters over 
slaves, 49. 

Monasteries — 

Slaves allowed to enter them without 
master's permission by Justinian, 
122, 123. 

Slaves prohibited from entering them 
without master'B permission hy 
Qelasius I., 122. 

Gregory the Great protests against 
law prohibiting the entrance into 
them of soldiers aud other persons 
who had public duties, 154. 

Mosaic law ; its relation to natural law, 
104, 105. 

Nature and natural law— 

Natural law and justice, 5, 8. 

Cameades and Epicurus sceptics in 
rqgaid to it, 5. 

The source of all law, 6. 

Importance of this conception in 
Cicero, 4-6. 

Ambiguity in Cicero’s conception of 
nature, 17. 

Seneca rarely refers to natural law, 
only to nature, 19, 20. 

Nature the test of troth, the guide 
of life k 20. * 


Seneca h^" nature" means the full 
perfection of a thing, but occasion- 
ally also the primitive form, 20. 

The state of nature, the Golden Age 
(Seneca), 23. 

The law of nature in the Digest, 86- 
44. 

In Digest two views of relation of Jut 
maturate to jut gentium, 36. 

No opposition in Gaius between the 
two laws, 38. * 

In Gaius, jut gentium same as jut 
natwrale in Cicero, 38. 

Jut naiurale in Panins, 38, 60. 

Ulpian, Florentine, and Tryphon- 
inus distinguish between the two 
laws, 39. 

Uljiian’s definition of jut naiurale, 

“ History of law of nature " (Pollock), 
39, note 1. 

Ulpian’s use of phrase, 40. 

Ambiguity of Ulpion’B phrases, 41. 

No clear explanation of the distinc- 
tion between jut gentium and jut 
naiurale in Lawyers of second and 
third centuries, 42. 

Hermogenianus, St Isidore, and In- 
stitutes, and the etate of nature, 
42-44. 

Relation of their conception to 
Seneca’s, 43, 44. 

Slavery contrary to jut natwrale and 
natura in Ulpian, Florentines, and 
Tryphoninus, 48. 

Private property an institution of 
jut naiurale, 62-64. 

Natural law the source of civil law, 

55-62. 

Theory of natural law in Institutes, 

71-76. 

St Paul and Cicero on natural law, 

83. 

N atural law in the Fathers, 102-110. 

Identified with law of God, 103-106. 

St Paul interpreted aa referring to 
natural law, 105, 106. 

St Isidore introduces into Christian 
theory the distinction between jut 
naiurale and jus gentium, 106-110. 

Differences between hie definition 
and Ulpian’s, 108-110. 

Relation of distinction between the 
two laws to theory of state of 
nature and Fall in the Fathers, 
110 . 

By nature all men equal (Gregory the 
Great), 114. 

All men by nature free (Isidore), 
114. 

All men by nature made for society . 
(St Augustine), 125. 

Man is not bv nature the ruler of 
his fellows, 226. 

Order and authority in state of in- 
nocence (Gregory), 127, 128. 
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By nature all things common, accord- 
ing to the Fathers, 136-lie. 

Isidore on relation of law of nature 
to property, 142-114. 

Summary of patristic theory of re- 
lation of nature to conventional 
institutions, 144-146. 

Theory of natural equality In ninth 
century, 196 ei seq. 

Nature, the state of — 

Seneca's conception of it, 23-25. 

No coercive government or property, 
28, 126, 131. 

Men passed from state of nature by 
corruption, 24, 25, 117. 

A state of nature implied in Lawyers' 
distinction between jus nalurale 
and jus gentium, 42-44. 

Relation of legal theory of slavery to 
state of nature, 50, 51. 

Relation of this theory to jus gentium 
and civil law, 59, 60. 

Institutes deal with stats of nature, 
75, 76. 

Fathers conceive of state of nature 
as state of man before the Fall, 
117. 

Order and authority in state of inno- 
cence (Gregory), 127, 128. 

Lactantius assumes reality of Golden 
Age, 134. 

Importance of theory of state of 
nature in patristic theory of insti- 
tutions, 144-146. 

Neratius : Origin of property in oapture, 
61. 

Nerva Filins : Origin of property in cap- 
ture, 51. 

New Testament — 

Political theory of New Testament, 
relation to the OldsTestament, 82. 

Natural law in New Testament, 82, 
83. 

New Testament conception of equal- 
ity very close to that of philos- 
ophers, 83-89. 

New Testament conception of slav- 
ery, 86-89. 

Conception of government, 89-98. 

Theory of property, 98101. 

Nicholas, Pope, threatens to excommuni- 
cate the Emperor Lothair unless he 
takes back Tetburga, 279. 

Ninth ‘century, political theory of— 

Comparison of Its general character- 
istics with those of the Fathers 
and schoolmen, 185-199. 

Importance of Teutonic influence on 
this, 197, 220. 

Influence on it of iconoclastic dis- 
putes, 219. 

Influence on it of transference of 
empire from Byzantine to Frank, 
220 . 


^tnorimus, 66, 


Optatns, St, of Mtlerls — 

The. ruler the representative of God, 
148. 

The Chnroh is in the Empire, not 
the Empire in the Uhurah, 148, 
178. 

God alone is over the Emperor. 148- 
178. 

Origen— 

Relation of Christians and tha State, 
28. 26. 

Relation to Stoic theory of a uni- 
versal Commonwealth, 28, 29. 

Natural law the same as the law of 
God, 103. 


Papacy- 

Purgation of Leo III., 263. 

Leo IV. and imperial inquiry into 
charges against him, 264. 

Popes summon synods with Charles 
the Great and Charles the Bald, 
266, 287. 

Florus Diaconus denies that Emperor 
was ever consulted abont papal 
elections, 271. 

"Pactum Hludowioi’ 1 on papal 
elections, 271. 

“ Constitutio Romans " of Lothair 
on papal elections, 271- 
Oath of allegiance to Emperor taken 
by electors to papacy, 272. 

Oath taken in presence of imperial 
" miesi " by Pope Eugeniue, 272. 
Gregory IV/s appointment not coni- 

n ed till imperial ambassador 
inquired into election, 272. 
Popes and excommunication of 
Frankish rulers, 279. 

Leo IV. condemns Hincmar of 
Kheims’ threats to excommunicate 
Emperor, 280. 

Authority of Popes in appointment 
of emperors and kings, 282-287. 
The 11 Donation " of Constantine and 
papal authority in ninth century, 
287-290. 

Temporal States of Papacy, 288-290. 
Pspinian — 

Definition of law derived from Dem- 
osthenee, 68. 

Civil law, set forth by the wise, 
agreed to by State, 68. 

Description of parts of civil law 
same as Gaius, 68. 

Paul, St— 

Theory of natural law analogous to 

Cicero’s, 82, 83. 

Fourth and filth century Fathers on 
this theory of St Paul, 88, 1Q5j 
106. 

Equality of human nature in re- 
lation to Cicero and Stoics, 84, 85. 
Equality and slavery, 84-89. 

All men equal before God, 84-89. 
Slavs capable of religious life, 83. 
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Slavery not unlawful, (16. 

Enjoins upon Philemon to treat 
Onesimus as a brother, 86. 

Does St Paul advise a slave to get 
freedom 1 86, 87. 

Commands slave to obey and serve 
master, 87. 

Christian master must be jnst to 
slave, 87, 88, 

Theory of slavery compared with that 
of Seneca and Cicero, 88. 

Treatment of slavery in Pastoral 
epistles, 80. 

Divine source of anthority of govern- 
ment, 89-98. 

Authority divine, because its end is 
justice, 00. 

Why does St Paul insist on this 1 
01-07. 

Relation of the Christian Church to 
Roman Government, 91-93. 

St Paul and anarchism in Christian 
Churches, 03-97. 

Relation of Christians to law courts, 
97. 

Relation of St Paul's theory of gov- 
ernment to that of philosophers, 
97, 98. 

His evidence with regard to property 
in early Church, 101. 

Influence of St Paul's view of politi- 
cal authority on the Fathers, 128- 
131. 

Influence of his idea of justice as 
end of Government on the Fathers, 
181, 182, 170. 

Paulus — 

Definition of jus naturals and jus 
civile, 38, 39. 

Does not distinguish jut naturals 
from jus gentium, 41. 

Quotes Labeo and Nerve Filius on 
origin of property in capture, 
51. 

Certain methods of acquiring prop- 
erty are in accordance with jus 
naturals, 52. 

Jus naturals, that whioh is always 
just and good, 60. 

Jus civile, that which is useful to 
all or some in a State, 60. 

Discussion of this definition, 60, 61. 

Persecution practically involved admis- 
sion of authority of State in Church 
matters, 158. 

Peter, St— 

Divtne source of authority of govern- 
ment, 91. 

The end of government is justice, 
91. 

Peter, Patriarch of Alexandria, 186. 

Philemon, 86. 

Plato: Theory of social contract, 17, 
63. 

Plsbiscitum, M. 67. 

Pliny, Panagyncni, 81. 


Political liberty— 

Cicero identifies liberty with share 
in political power, lo, 16. 

Seneca’s conception of liberty, 20, 
80. 

Relation of conception of political 
liberty to theory of source of 
political authority in Lawyers, 

St Ambrose’s conception of import- 
ance of liberty, 163. • 

Cassiodoma aniLGregory the Great 
on liberty, 163. 

Pollock, Sir F., “History of the Law of 
Nature; a preliminary study," 39, 
note 1. 

Pomponius — 

History of origin and growth of 
Roman law, 66, 67. 

All legislative authority derived from 
the populus, 66, 67. 

Relation of law of Twelve Tables to 
Greece, 66. 

Treatment of Ssnatus umsultus, 67. 

Pontifex Maximus, 190. 

Poole, R. L., ‘ Illustrations of Mediaval 
Thought,’ 1. 

Posidonius : Primitive Btate and govern- 
ment, 128. 

Prime Justiniana, Bishop of : Emperor 
wishes to depose him, St Gregory the 
Great protests, 154. 

Property — 

No property in state of nature, ac- 
cording to Seneca, 23, 24. 

Property the result of human cor- 
ruption, growth of avarice, 24. 

Theory of Roman Lawyers, 51-54. 

Theory of Institutes the same aa 
of Digest, 76. 

Theory of property in New Testa- 
ment, 98-100. 

In the Fathers, 132-146. 

Community of goods In early 
Fathers, 132-135. 

Community of goods the more per- 
fect way, 133-136. 

This view not shared by Clement 
and Lacrantius, 133-135. 

Possible relation of primitive Chris- 
tian view to some later Jndaic, 
Essene, conception, 134, 135. 

Manichsans seem to maintain that 
private property is unlawful 185. 

Private property lawful, the normal 
view of the Fathers, 135, 136. , 

By nature all things common, their 
normal view, 136-142. * 

Cicero's phrase, 1 ‘ Sunt antem 

privata nulla nature, ” 187- 

Private property limited by need, 
of maintaining needy ; almsgiving' 
justioe, not charity, in the Fathers, 
137-139. 

Relation of this view to Bt Thomas 
Aquinas' theory of property, 139. 

i 
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Property a right of distribution, sot 
a right of unlimited use (Bt 
Thomas), 139. 

Private property an institution of 
positive human law, 140-142. 
Donatist argument for property, 


Theory of Fathers in general belongs 
to same tradition as that of Seneca 
and Stoics, 142-144. 

limitation of property by ita right 
use recognised by Lawyers as well 
aa Fathers, 142. 

Theory of property in St Indore, 
142-144. 

Private property not a natural but a 
disciplinary institution, 144-146. 

Church property and the State, 182- 
184. 

Pseudo - Ambrose. See Ambroai- 
aster. 

Pseudo-Augustine. See Augustine. 

Pseudo-Cyprian. See Cyprian. 

Pseudo-Isidore. See Isidore. 


Relation of this theory to that of 
social contract, 68, 64, 70. 

Legal theory of political authority 
as related to Cicero’s, 63. 

Host important elements in legal 
political theory, 77-79. 

Ronssean, J. J. — 

“ Contrat Social" as representing 
a return to Aristotelian conception 
of the State, 13. 

Theory of the "General Will,” 62. 

Rufinus — 

Reports Constantine as acknow- 
ledging the independence of Church 
courts, and their authority even 
over himeelf in spiritual matters, 
177. 

This report quoted by Jonas of Or- 
leans, and bishops in address to 
Lewis the Pious, 274. 

Ruler, the young rich, and the theory 
of property, 100. 

Patristic interpretations of this, 183- 
185. 


Ratio naturalis : Its relation to jus gen- 
tium and jus naturals in Gaius, 37, 
38. 

Res nvllius, 52, 53. 

Rssponsa Prudentium, 68, 67. 

Richter and Kohl, " Annalen dee FrUnk- 
ischen Reiches,” 236. 

Roman lawyers — 

Continuity of political theory from 
them to French Revolution, 2. 
Theory of equality and libeity, 9. 
Authority in State derived from 
the people, 16. 

Relation of ’Lawyers to media vol 
olitical theory, 3, 33. 
ation to philosophy and the 
Stoics, 34, 35. 

On justice and law agree with Stoics, 
35. 

Opposed to Epicurus and later 
Academics, 35. 

Theory of natural law, 86-44. 

Two views on relation of jus natural* 
and jilts gentium, 36, 37. 

Gaius and Ulpian held opposite 
views, 38, 89. 

No direct reference to state of nature, 
but this is implied in distinction 
c between jus naturals and jus 
gentium, 43, 44. 

Theory of equality and liberty, 45- 
60 v 

Influence of this on slavery, 60. 

Legal view of slavery ae related to 
Christian, 50. 

Lawyers' position with regard to 
property, 51-54. 

Ovil law the application of principles 
of justice, 65-62 

Authority of law and emperor de- 
rived from people, 08-70, 77. 


Salvian — 

Master and slave equal in respect 
of human nature, 114. 

Private property lawful, 136, note 2. 

Sedulins Seotua — 

Divine authority of the king, 214. 

King is the Vicar of God in govern- 
ment of Church, has authority 
over both orders, 215, 269-262. 

Influenced by St Isidore's detinitions 
of the king, 221. 

Urges the duty of maintaining 
justice on rulers, 224. 

The eight aolumns which support 
the just king, 224, 225. 

Compares impious kings to wild 
beasts, 228. 

Illustrates complexity of relations of 
Church and State in ninth cen- 
tury, 258-261. 

Secular ruler must set forward the 
wellbeing of Church, 258. 

Secular ruler should provide for 
meeting of synods, 259. 

Secular ruler must not judge ecclesi- 
astical affairs, but must hear the 
judgment of the bishops and then 
give his consent and authority, 
259. 

Secular ruler should submit to re- 
proof of wise men, 260. 

Duty of secular ruler to Maintain 
order and piety in Church, 261, 267. 

Senaiue consultum, 66, 67. 

Seneca— 

Helps us to understand political con- 
ceptions which influenced Lawyers 
and Fathers, 3. 

Human equality, 9. 

Seneca a professed Stoic, 19. 

HIb conception of nature, 19, 20. 



INDEX. 


311 


Nature the guide of life, 20. 

Nature the perfection, occasionally 
the primitive character, of a thing, 


General conception of human nature 
similar to Cicero’s, 20. 

Equality of human nature and 
slavery, 20-23. 

Relations of master and slave, 22. 

Theory of Golden Age, 23-25. 

An age of innocence not perfection, 
23. 

Virtue only belongs to developed 
human nature, 23. 

No coercive government in Golden 
Age, 23. 

No property in Golden Age, 23. 

Importance of conception of the 
theory of etate of nature, 23. 

Hen passed from state of nature 
through growth of vice, 24. 

Conception of human nature as it 
actually is, 24. 

Agreement with Christian Fathers, 

Conventional institutione of society 
the, remedies for vines, 25. 

Proper relation of man to organised 
state, 26-29. 

Self-sufficiency of wise man, 26. 

Epicurean view destroyed respon- 
sibility of wise man to the State, 
26, 27. 

Seneca anil Stoics repudiate view of 
Epicurus, 26, 29. 

Meditation the highest life, 26, 27. 

Han by nature loves and serves 
his fellows, 27. 

Definition of blessed life includes 
helpful temper, 27. 

Wise man will help State, though 
hindered from holding office, 27, 
28. 


Example of Socrates, 28. 

The universal Commonwealth, 28. 

A man can always serve universal 
Commonwealth : Example of Zeno 
and Chrysippus, 28, 29. 

Relation of Seneca's view to Chris- 
tian, 28, 29. 

Conception of liberty varies in differ- 
ent works, 29, 30. 

Treatment of place and authority 


of emperor, SO, 31. 

View of divine source of authority 
compared with Pliny and Fathers, 


Comparison of this theory with 
Justinian’s, 69. 

His theory of equality compared 
with that of New Testament, 84. 

Comparison of theory of slavery with 
St Paul’s, 88. 

His state of nature the same as state 
before the Fall, according to 
Fathers, 110, 117. 


Conception qf origin of government 
same as Fathers, 127, 128. 

Patristic .theory of property same as 
that of Seneca, 187. 

Comparison of his theory of divine 
source of authority with that of 
the Fathers, 167- 

Slefpwald, Bishop of Aqulleia: Canons 
binding on Charles the Great, 277. 

Simplicius, Pope, 188. 

Slavery — 

Relation to human inequality, E 

Cicero holds neodhity of justice to 
the slave, 11. 

Slave should be treated as hired 
labourer, 11. 

Contrast of viewB of Aristotle and 
Cieerofon this, 11. 

Ambiguous phrases as to slavery in 
Cicero, 11. 

Relation of Cicero’s theory to his 
conception of corruption of human 
nature, 12. 

Equality and slavery in Seneca, 20- 


The slave of the same nature as 
master, 20. 

Relations of master and slave in 
Seneca, 22. 

Slavery contrary toy us natural » and 
natwra, 39, 46, 47. 

TryphoninuB, Ulpian, and Flnren- 
tinus on slavery, 39. 

Slaves pro n ullie by jut civile 
(Ulpian), 40, 47. 

Slaves equal to other men by nature 
(Ulpian), 40, 47. 

Slavery arises from jut gentium, 42 
46, 47. 

Assertion of natural liberty coin- 
cident with appearance of distinc- 
tion between jits naturale and his 
gentium, 45, 46. 

Limitation of power of masters in 
Roman law, 48-50. 

Change in condition, and final dis- 
appearance of slavery. 60. 

Relation of new theory to Christian- 
ity, 60. 

Theory of Institutes the same as 
Ulpian’s, 76. 

St Paul’s theory of slavery and 
equality, 84-89. 

No difference between slaves and 
masters before God, 86. *» 

Slaves capable of religious life, 

86 . 

Slavery not unlawful in, St Paul’s 
view, 80. 

Doubtful attitude of St Paul to 
advantage of liberty, 86, 87. 

Slave bound to serve master honestly, 
87. 

Masters owe slaves justice, 87, 88. 

St Paul on slavery compared to 
Seneca and Cicero, 88. 
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Natural equality and slavery in the 
Fathers, 111 12 1 

Ambrosiaster on slavery , full treat- 
ment of this subject, 113 
Fathers hold that men by nature are 
free, 113, 114. 

The soul is always free, 115, 116 
Slavery a remedy for sin, 116 116. 
Slavery lawful, as discipline, 116- 
124 

Slaves bound to render service to 
v masters, 120, 121. 

Council of Rangrae anathematises 
any one who taught slaves to escape 
from their masters, 121. 
Prohibition of ordination of slaves, 
122 

Masters bound to care for spiritual 
welfare ot slaves, 123 
Disappearance of slavery: causes, 
123, 124 

Mitigation of hardships of slaves, 
124 

Manumission in Christian Churches, 
124 

Slavery made necessary by the Fall, 
144 146 

Treatment of the subject in ninth 
century, 199 209 

Human nature equal - slavery the 
consequence of sin, 199 202 
Inner man remains free, subject only 
to God, 202 

Traces of theory that slavery is 
a just consequence of infenonty 
of some men to others, 203, 
204 

Sanction of slavery by Church in 
ninth centnrv, 204 
Attempt of elave to escape con 
sidered by some a mortal sin, 204 
206 

Hrabanus Manns qualifies this view, 
but regards such attempts as 
sinful, 204 206 

Ninth century legislation on ordina- 
tion of slaves, 206 

Relation of this to trouble caused by 
the low social condition of the 
inferior clergy, 207 
Mitigation of condition of slavery by 
Church, 20£ 

Smaragdns Abbas urges emsncipa 
tion of all slavse, 208, 206. 

Smaragdus Abbas — 

Condemns institution of slavery, 201, 
208 209 

Erbofts the king to prevent enslave 
ment in his country, 209. 

Urges Christian men to emancipate 
all their slaves, 209. 

His view ot slavery Isolated m ninth 
century, 209 

Divine authority of the long, 214 
Kin^ stands “pro vice Chnsti," 215, 


Urges the king to love juitice end 
judgment, 224 

Duty of king to maintain order and 
piety m Church, 261, 262, 267 
Social oontraot or consent — 

Authority of government derived 
lrom people (in Cicero), 16 
Government founded on agreement 
(in Plato and Cicero), 17 
Theory of contract put forward in 
eleventh century, 62 
Its relation to traditional Teutomo 
idea of government, 63 
Relation of theory of Lawyers to 
this, 88. 

Relation to this of mutual promises 
of rulers end subjects m the ninth 
century, 242 252 
State- 

Cicero's definition of State and its 
foundations, 4, 6, 14. 

Cicero e view of origin and character 
of State, 13 

Agreement with StoiCB on this, differa 
lrom Epicureans, 13 
State a natural institution, according 
to Cicero, 13 

Creation of a State the greatest work 

possible 13, 14 

State grows out of the family (Cicero 
and Aristotle), 14 

Organic growth, not mechanioal con 
struction, 14 

Cicero anticipates Burke’s view, 14. 
Unjust government destructive of 
State, 14 

Three legitimate forms of govern- 
ment, 15 

Cicero dissatisfied with the three 
forms of government, 15, 16 
Ciceros conception of liberty in 
State, 15, 16 

Modern character of Cicero’s ideal, 
15, 16 

Government founded on agreement 
between pop-ulus and great mew, 
17 

No coercive State in Golden Age, 23. 
Relation of wise man to State, 25 
29 

The State and justice in Fathers. 
161 174 

Justus and beneficence the “ntio” 
of the State, 162 

Bt Augustine and the State, 164 
170 

Augustine's definition of Seate con- 
trasted with Cicero s, 166 170 
Omission of law and justice by Augus- 
tine m bis definition, 166, 167. 
Question of reel influence of Angus i 
tine’s theory, 168, 169 | 

Connection between Augustine's 
theory and Divine Right, 169, 170 
Cassiodorns on justioe m the State 
170. 
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St Isidore’! conception of State 
founded on Cicero’s, 172. 

Relations of Church end State In the 
Fathers (Bee Church), 175-198. 

Theory of origin of State in ninth 
century, 211, 212. 

Definition of the State in ninth 
century drawn from St Isidore, 
221 . 

Relation of Church and State in 
ninth century (see Church), 263- 
292. 

Stephen II., Pope — 

Threatens to excommunicate Charles 
and Carloman, 279. 

Crowns Pippin as King of the Franks, 
283. 

Stoics — 

Theory of justice, 5. 

View of origin of State, 18. 

Agreement of Stoic conception of 
law and justice with that of Cicero 
and the Lawyers, 67. 

Relation of their theory of the State 
to that of St Paul, 98. 

Human nature social, 27, 126. 

Stoic theory of primitive state with- 
out coercive government and prop- 
erty, 127. 

Relation of their theory of property 
to that of Fathers, 144. 

Btnbbs, 1 Constitutional History of Eng- 
land,’ 236. 

Tertullian : Nature, the first teacher of 
mankind, 104. 

Tlieudosian Code: different editions of 
this in force in various parts of Frank- 
ish Empire, 235. 

Theodosius— 

His exclusion from the Eucharist by 
St Ambrose, 180, 181. 

Threatened by St Ambrose with ex- 
clusion on another occasion, 131, 
182. 

Theodosius the younger rebuked by Pt. 
Leo, 188. 

Theodosius and Valentiuian— 

Authority of Emperor derived from 
the law, 69. 

Emperor bound by the law, 69. 

Thsophilus of Antioch : Honour to be 
shown to the kiug, his authority from 
(Jod, 129, 148. 

Thomas Aquinas, St— 

His theory of property, 139. 

HirAuew thnt the ruler is not under 
the Jaw, 230. 

Traditio, 62. 

Tryphoninus — 

Distinguishes between jue gentium 
and naturale, 39. 

liberty belongs to jue naturale, 
slavery to jut gentium, 39, 43, 44, 
47, 76. 

Does mt define jut naturale, 41. 


Relation of fcis theoryof slavery to 
that of state of nature, 43, 44, 
61. 

Twelve Tables, law of the, 07. 


Ulpian — 

Distinguishes between jue naturale 
and jut gentium, 39. 

Tripartite charaoter of private law, 
39. 

Definition of jut naturale, 39, 40, 
41. * 

Definition of jue gSitium, 39. 

Slavery arises from jus gentium, 39, 
43, 47. 

Use of phrases Natural Law and 
Nature, 40, 41. 

Distinction between jus gentium and 
naturale related to theory of state 
of nature, 41, 61. 

Slaves by civil law are held jrro 
nullit, 40, 47. 

Men are equal by jus naturale, 40, 
47. 


Hen are free by jue naturale, 39, 
47- 

Limitation of power of master over 
slave, 49. 

“ Precarium ” belongs t a jue gentium, 
52. 


No information as to Ulpian’s theory 
of property, 63, 54. 

Definition of nature of law, 57, 


58. 


Defines true character of juris- 
prudence, 58. 

Am dignity of phrases on jut civile, 

58. 


Explanation may be found in con- 
trast between state of nature and 
state of convention, 59, 60. 

Authority Wit Emperor derived from 
Roman people, 04, 69. 

His theory represents that of the 
Digest, 64, 69. ' 

Institutes follow his th«ry of jut 
naturale, 72. 

His tripartite definition also in St 
Isidore, 106-110. 

St Gregory the Great's phrases on 
human equality parallel to Ulpian, 


His phrsse “legibua solutus,” 229, 
234. 


Valentiuian I. : Law on ecclesiastics and 
secular courts, 182. m 

Valentiuian II. See Theodosius. 

Valentinian? refuses to take part in 
bishops’ deliberations on doctrine, 
259. 

Vespasian : Edict liberating slave women 
whose masters hod prostituted them, 
when they had been sold under tbe 
condition that they should not be 
prostituted, 49. 
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INEEX, 


Vicar of God — 

Title applied to w£peron and kings, 
149, 215, 216, 259-262. 

Title applied to bishops, 273, 274. 
Viollet, P., "Histoire dee Institutions 
Politiqaee et Administratires de la 
France,” 236. 

Vlrgilins, Bishop ot Arles : Letter of 
Gregory the Great to him, 127. 


TBX 


Waits, "Deutsche Verfsasang's Gee- 
chichte," 236. 

Zeno, Emperor : The 11 Henoticon,” and 
relation to bishops of Rome, 165-169. 

Zeno, philosopher, 28, 104. 

Zeno, Bt : Comments on Acts hr. 82, nsing 
language almost dogmatically com- 
munistic, 136. 
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